
Introduction

Oil  Trade  Review  is  a  publication  in  which  shipping  and  contractual  matters  relevant  to  the
international oil trade are reviewed. In this issue, the Editor reviews the following topics: 

- Implications Of LPG Cargoes' Deterioration During Transportation By Sea

- Rules For Settlement Of Contamination Claims For Oil Cargoes

-  The Documentary Evidence Taken In Consideration By The Courts In Quantity Disputes
Related To Crude Oil Cargoes

- The Effect Of Incorporation Of Tanker Charter Party In-Transit Loss Clause Into The Bill
Of Lading Contract of Carriage

- The Documentary Evidence Used In Quantity Disputes Involving Free Water Surplus And
Net Quantity Shortage

If  you have  any comments  about  the  matters  reviewed  in  this  edition,  please  address  them to
editor@commoditylaw.eu

Commoditylaw's Oil Trade Review Edition No.4/March 2021 | 1

Oil Trade ReviewOil Trade Review
            Edition No. 4/ March 2021Edition No. 4/ March 2021

mailto:editor@commoditylaw.eu


The LPG cargoes delivered on board the buyers' ships in FOB sale transactions must be free from
any harmful contaminants which might cause their deterioration during the transportation by sea.
The  most  common  contaminants  in  LPG  cargoes  are  the  Sulphur  Compounds:  i.e.  Hydrogen
Sulphide,  Elemental  Sulphur,  Mercaptans,  Carbonyl  Sulphide,  Carbon  Di-Sulphide,  Sulphur
Dioxide, Dimethyl Sulphide, Dimethyl Di-Sulphide and Dimethyl Poly-Sulphide.
Polysulphides  formed  along  with  Disulphides  during  the  production  process  of  propane  are
separated from the propane and disposed of. Nonetheless, traces of such sulphur compounds may be
found in the final propane product. The investigations made in SGS laboratories have shown that
Polysulphides  are  highly  unstable  even  in  small  concentrations  in  the  presence  of  Hydrogen
Sulphide.  They  might  decompose  in  lower  Polysulphides  and  Elemental  Sulphur.  Hydrogen
Sulphide and Elemental Sulphur are the most corrosive Sulphur Compounds in LPG cargoes. The
failure to detect and remove such contaminants before the liquefaction could have as consequence a
quality deterioration of LPG cargoes during the transportation by sea and the corrosion of the cargo
tanks of the carrying ships.
In October and November 1993 five consecutive shipments of propane sold by Saudi Aramco on
FOB terms from Yanbu terminal in Saudi Arabia turned out to be off-specification upon arrival at
the  discharge  ports  after  failing  the  Copper  Corrosion  test.  After  the  propane  cargoes  were
discharged from the carrying ships, the cargo tanks were inspected by SGS surveyors and CWA's
chemical experts. The surveyors discovered on the cargo tank walls a layer of rust that contained
Elemental Sulphur which meant that the corrosion of the cargo tank walls was caused by Elemental
Sulphur.
SGS surveyors who investigated 1993 contamination cases, Gerrit Vermeiren and Dirk Beernaert,
presented at GASTECH Conference from 1996 a study about the cause of the instability of LPG
cargoes during the transportation by sea1, based on their findings during the investigation of 1993
contamination cases. Acording to that study, the Sulphur Compounds that played a key role in the
deterioration process of LPG cargoes in 1993 were: Hydrogen Sulphide, Elemental Sulphur and
Polysulphides.  The  samples  of  contaminated  cargoes  contained  Sulphur  Compounds  in  the
following concentrations:
- Hydrogen Sulphide in concentrations up to 0.5 ppmw;
- Dimethyl Di-Sulphide in concentrations up to 5 ppmw;
- Elemental Sulphur in concentrations up to 0.7 ppmw.
SGS surveyors and CWA's chemical experts found that the procedures used for testing the LPG
cargoes' quality prior to and during loading at Yanbu terminal at the time gave no indication about
the presence of these contaminants and thereby they were inadequate and insufficient to predict the
subsequent deterioration of cargoes' quality.
The contaminated propane cargoes were sold along a chain of sellers and buyers. The unknown
origin of the contaminations led to legal disputes between the buyers, shipowners and shippers over
the liability for the deterioration of cargoes' quality occurred in the course of transportation by sea.

1 The study was entitled “Copper Corrosion Contamination In LPG Transportation”.
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Could The Sellers Be Held Liable By The Buyers Under The Terms Of The Sale Contract In
Case Of Deterioration Of The Cargo After Shipment On Board The Vessel ?

When  a  cargo  is  found  off-specification  upon  arrival  at  the  port  of  discharge,  the  cargo
underwriters, upon being notified by the cargo owners,  will  appoint surveyors to determine the
proximate cause of deterioration of cargo. If the surveyors appointed by the cargo underwriters are
able to prove that the deterioration of cargo was caused by an inherent vice or a defect of the cargo
existing prior to the time when insurance cover attached, the buyers cannot recover the financial
loss  from  the  cargo  underwriters  and  carriers  because  the  International  Conventions  for  the
transport of goods by sea exempt the carriers from liability in case of loss of or damage to the goods
caused by their inherent vice and therefore, the risk of cargo instability is not covered by the marine
insurers. In such cases, the question is whether the buyers could have a legal remedy against the
sellers.
That would depend on the contract provisions. The contractual conditions of LPG suppliers for
FOB sales provide that the quality specifications have to be met at the time of delivery and that the
quality determined at the time and place of delivery shall be conclusive evidence.
In the sale contracts that are subject to English law, there is an implied term, pursuant to section
14(2) of the Sale of Goods Act of the United Kingdom, that the goods supplied to the buyer are of
satisfactory quality. The section 14(2B) stipulates further that the satisfactory quality of the goods
includes the requirements that the goods be fit for all purposes for which the goods of the kind in
question are commonly supplied and that the goods be free from minor defects and durable.
The statutory condition of satisfactory quality was in the past called a condition of merchantable
quality. In the English law  case  Mash & Murrell Limited v. Joseph I. Emanuel Limited2, the
Court held that in a CIF or CFR sale contract such statutory condition required the goods to be
capable of standing a normal voyage and to be of merchantable quality at the time of arrival at the
port of discharge.
The English Courts distinguish between the sellers' position in CIF and CFR sale contracts and the
sellers' position in FOB sale contracts when it comes to the implication of the statutory condition of
satisfactory quality. The English Courts held that the implication of a term as to suitability of the
goods should be made only in sale contracts that stipulate the destination of the goods.
In Navigas Ltd. of Gibraltar v. Enron Liquid Fuels Inc.3, one of the cases related to the propane
cargoes  shipped from Yanbu terminal in  1993 that  were contaminated with sulphur  compounds
undetected at the time of shipment, the FOB buyers claimed that there was an implied term that the
propane cargo had to be at the time of shipment fit to endure the normal incidents of the intended
voyage  so  as  to  comply  with  the  contractual  specifications  and  remain  merchantable  upon
discharge. The sale contract was a FOB contract with free destination. The English Commercial
Court held that if a FOB sale contract does not mention where the goods are to be transported, the
implication of a term as to suitability of the goods to withstand a voyage should not be made. The
judge said that:

“whatever may be the position under a CIF or C&F contract the implication of such a term under a
FOB contract is a very different matter. In the case of a classic FOB contract the seller may well
not know the destination of the goods or therefore the duration of the voyage. It may be days or it
may be weeks. Unless something in the contract tells him, it is of no concern whatever to him. It is
not his duty to know. What the buyer does with the goods after loading on the vessel at the delivery
port is entirely a matter for the buyer. He can change his mind about the destination. In these
circumstances, I would consider it extremely difficult to imply into such a contract any term as to
suitability of the goods to withstand a voyage.”

2 [1961] 1 Lloyd's Rep. 46
3 [1997] 2 Lloyd's Rep. 759
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In  KG Bominflot Bunkergesellschaft Für Mineralöle mbh & Co Kg v. Petroplus Marketing
AG4, a cargo of gasoil sold on FOB basis with free destination that met the quality specifications at
the time of shipment turned out to be off-specification as to sediment upon arrival at the port of
discharge.  The FOB buyer made a claim in English Courts against the sellers for breach of an
implied term of the sale contract, pursuant to section 14(2) of the Sale of Goods Act of the United
Kingdom, that the cargo would be of satisfactory quality and in accordance with the contractual
specifications following a normal voyage and for breach of a term implied at common law that the
cargo  had  to  remain  within  the  contractual  specifications  after  delivery  on  the  vessel  for  a
reasonable  period,  on the  grounds  that  the  reason for  the  sediment  content  on arrival  was  the
inherent instability of the cargo at the time of loading.
The English Court of Appeal held that if an alleged vice of the cargo is something for which the
contract quality specifications and conclusive determination clauses provide, then the buyers cannot
claim a breach of the statutory implied term as to satisfactory quality or any similar term to be
implied at common law. In a sale contract providing that the quality specifications have to be met at
the time of delivery and that the quality determined at  the time and place of delivery shall  be
conclusive evidence, the statutory implied condition of satisfactory quality stated in section 14(2) of
the Sale of Goods Act of the United Kingdom applies only at the time of delivery. If the goods are
of satisfactory quality at the time of delivery at loading port, the implied condition of satisfactory
quality is fulfilled. But if a latent inherent vice of the cargo, such as the sediment in that case, could
not  have been picked up by the cargo surveyors with the tests  required in  the contract  quality
specifications, then the surveyors' determination of the cargo quality characteristics  at the time of
delivery at loading port  is not conclusive and the buyers may claim in such case a breach of an
implied term as to satisfactory quality in case of cargo deterioration due to such inherent vice.
Lord Justice Rix of the English Court of Appeal said that:

“If […] expert testimony were to show that gasoil may suffer the inherent vice of instability such
that it can, within a few days, change the content of its sediment substantially, then the question
would arise whether the nature of the test for sediment and/or any other of the specification tests,
was intended finally to determine the question of such possible instability, or whether this was a
truly  latent  and  separate  vice  which  the  specification  tests  would  leave  untouched  and
undiscovered. In such a case […] it would still  be open to show that the instability and/or the
sediment which it would produce [...] made the gasoil as at delivery of unsatisfactory quality.”

In the absence of expert evidence to explain the circumstances in which the sediment specification
of the gasoil changed during the sea voyage of four days, the implication of the statutory condition
of satisfactory quality was not helpful in the buyer's claim.
The FOB sale contracts for bulk commodities such as gasoil or LPG commonly incorporate the
contractual conditions of the sellers or major oil companies that include a clause excluding the
seller's liability for breach of conditions implied by statute and common law. Examples of such
clause are the Sub-Clause 28.1.2 of Shell's General Terms and Conditions for Sales and Purchases
of Crude Oil, 2010 Edition, and the Sub-Clause 59.1.1 of BP Oil International Limited General
Terms & Conditions for Sales and Purchases of Crude Oil and Petroleum Products – 2015 Edition
which stipulate that:

“[S]ave to the extent that exclusion thereof is not permitted or is ineffective by operation of law, all
statutory or other conditions or warranties, express or implied, with respect to the description or
satisfactory  quality  of  the  Crude  Oil  or  Product  or  its  fitness  for  any  particular  purpose  or
otherwise are hereby excluded.”

4 [2010] EWCA Civ 1145
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In  order  to  be  able  to  hold  the  sellers  liable  in  case  of  cargo  deterioration  in  the  course  of
transportation  by  sea,  the  FOB buyers  should  agree  with  the  sellers  to  incorporate  the  sellers '
contractual conditions into their sale contracts without such exclusion clauses.

Could The Shippers And Commodity Buyers Be Held Liable By The Carriers Under The Bill
Of Lading Contract Terms For Damage Caused To Ship's Tanks By A Contaminated Cargo ?

A potential liability in international commodity trade is the liability for the shipment of dangerous
goods.  Given that the Bill of Lading forms used in the commodity trade contain or incorporate
charter party clauses providing for the settlement of disputes based on the English law5, the shippers
and buyers of commodities may become liable under the Bill of Lading contract of carriage if their
cargoes cause damage to or loss of the ships. The intermediate holders of the Bills of Lading do not
remain liable under the contract of carriage after they endorsed over the Bills of Lading to the next
buyers in the chain, but the shippers remain liable as the original party to the Bill of Lading contract
of carriage, because the shippers' liability under the Bill of Lading does not pass by endorsement to
the subsequent holders. The section 3(3) of the UK COGSA 1992 has the following provisions:

“This section, so far as it imposes liabilities under any contract on any person, shall be without
prejudice to the liabilities under the contract of any person as an original party to the contract.”

The provisions of section 3(3) of UK COGSA 1992 are similar to the provisions of section 1 of the
Bills  of  Lading  Act  1855.  Based  on  this  similarity,  in  the  English  law case  Effort  Shipping
Company Ltd. v. Linden Management S.A. and Others (The “Giannis N.K.”) 6, Lord Lloyd of
Berwick made the following comments:

“Whereas the rights under the contract of carriage were to be transferred, the liabilities were not.
The shippers were to remain liable, but the holder of the bill of lading was to come under the same
liability as the shippers. His liability was to be by way of addition, not substitution. […] [T]he
shippers have not been divested of their liability for shipping dangerous goods by the operation of
the Act of 1855.
It  is  satisfactory  that  this  conclusion  accords  with  the  recommendations  of  the  Joint  Law
Commissions7, and that the result would have been the same under section 3(3) of the Carriage of
Goods by Sea Act 1992.”  

Lord Hobhouse of Woodborough made a similar interpretation in The “Berge Sisar”8 case:

“How did endorsement affect the liabilities of the shipper? The answer was given in Fox v. Nott
(1861) 6 H&N 630 and Smurthwaite v. Wilkins (1862) 11 CB (ns) 842. The endorser is not liable
after he has endorsed over the bill of lading to another who is; the shipper remains liable as an
original party to the contract. Two considerations seem to have weighed with the courts in these
and the later cases. The words “subject to the same liabilities” were to be contrasted with the
words “have transferred to him.” The liability of the endorsee was to be additional to that of the

5 There are also Bill of Lading forms providing for the settlement of disputes in Singapore based on the Singapore
law but since the Singapore Bills of Lading Act is based on English COGSA 1992 the issues are equally applicable
whether English COGSA or  Singapore Bills of Lading Act apply.

6 [1998] UKHL 1
7 See the paragraph 3.24 of the Joint Report of the Law Commission and the Scottish Law Commission, “Rights of

Suit in respect of Carriage of Goods by Sea” (Law Com No. 196; Scot Law Com No. 130), HC 250, 1991.
8 See Borealis AB v. Stargas Ltd. & Ors, [1998] EWCA Civ. 1337, [1998] 4 All ER 821; See Borealis AB v. Stargas

Limited and Others and Bergesen D.Y. A/S [2001] UKHL 17; [2001] 2 All ER 193; [2001] 1 Lloyd's Rep. 663.
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original contracting party.”

In the sales of bulk commodities the buyers at the end of the chain can become subject to liabilities
under the Bill of Lading contract of carriage only if they become the lawful holders of the Bills of
Lading and exercise their rights thereunder either by demanding delivery of the goods transported
under the Bills of Lading or by making a claim against the carriers. If the buyers do not become the
lawful  holders  of  the  Bills  of  Lading  and  do  not  exercise  their  rights  thereunder  either  by
demanding delivery of the goods transported under the Bills of Lading or by making a claim against
the carriers, they cannot be held liable under the Bills of Lading.
As regards the possibility that the buyers may become liable as Bill of Lading holders for loss or
damage caused to ships by the dangerous cargoes, the drafters of the UK COGSA 1992 had made in
their Joint Report9 the following comments:

“3.22 It was also suggested to us that special provision should be made so that the consignee or
indorsee should never be liable in respect of loss or damage caused by the shipper's breach of
warranty in respect of the shipment of dangerous cargo. This is said to be a particularly unfair
example of a retrospective liability in respect of something for which the consignee/indorsee is not
responsible.  However,  we have decided against  such a special  provision.  We do not  think that
liability in respect of dangerous goods is necessarily more unfair than liability in respect of a range
of other matters over which the holder of the bill of lading has no control and for which he is not
responsible, as for instance liability for loadport demurrage and deadfreight. Also, it may be unfair
to exempt the indorsee from dangerous goods' liability in those cases where he may have been the
prime mover  behind the  shipment.  Furthermore,  it  is  unfair  that  the  carrier  should be  denied
redress against the indorsee of the bill of lading who seeks to take the benefit of the contract of
carriage without the corresponding burdens.”

The shippers and lawful holders of Bills of Lading (CIF or CFR buyers) can become liable for the
ship's damage caused by the shipment of dangerous goods if the cargo that caused the damage to the
ship had unusual characteristics. If the cargo possesses hazardous characteristics of a different kind
from what the carrier would anticipate from such cargo, then the cargo has unusual characteristics10.
If the carrier proves that the cargo's unusual characteristics caused damage to the ship or that the
cargo created risks which he did not contract to bear, he can succeed in a legal action against the
shipper under the Bill of Lading contract of carriage and possibly even against the consignee, as
lawful holder of the Bills of Lading.
In the propane contamination cases from 1993, the FOB buyers who chartered the carrying ships
made claims under charterparty against the shipowners for delivery of a contaminated cargo.
After SGS surveyors who investigated the 1993 contamination cases discovered that the propane
cargoes had been contaminated with Sulphur Compounds undetected at the time of shipment and
the Sulphur Compounds caused corrosion to the cargo tanks of the carrying ships, the shipowners
counterclaimed against the charterers for the shipment of dangerous goods to recover the expenses
incurred to remove the rust scale from the cargo tanks.
In The  “Baltic Flame”11 and The “Berge Sisar”12 cases, the shipowners brought claims under the
Bill of Lading contracts against the shippers, Saudi Aramco and intended receivers, CFR buyers to
whom the FOB buyers on-sold the propane cargoes.

9 The Joint Report of the Law Commission and the Scottish Law Commission, “Rights of Suit in respect of Carriage
of Goods by Sea” (Law Com No. 196; Scot Law Com No. 130), HC 250, 1991.

10 See The “Athanasia Comninos”, [1990] 1 Lloyd's Rep. 277
11 Petroleo Brasiliero S.A. and Others v. Mellitus Shipping Inc. (The “Baltic Flame”), [2001] EWCA Civ 418; [2001]

2 Lloyd's Rep. 203.
12 Borealis AB v. Stargas Ltd. & Ors, [1998] EWCA Civ. 1337, [1998] 4 All ER 821; Borealis AB v. Stargas Limited

and Others and Bergesen D.Y. A/S [2001] UKHL 17; [2001] 2 All ER 193; [2001] 1 Lloyd's Rep. 663.
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The shipowners' claims were based on the allegations that apart from the voyages with propane
cargoes shipped by Saudi Aramco their vessels had regularly carried propane without any problem
or complaint and that the propane cargoes shipped by Saudi Aramco had damaged the carrying
vessels' tanks due to their unknown propensity to corrode, reason for which those propane cargoes
could be considered dangerous.
In The “Berge Sisar”13 case the claim against the intended receivers (CFR buyers) failed due to the
fact that the intended receivers did not actually exercise the right of control over the cargo by
presenting the Bills of Lading and nominating the port of discharge and/or by requesting delivery of
the cargo. The Bills of Lading stated the destination as “one or more safe ports Netherlands”, but
they were issued  in paper form and it took more time for the sellers and buyers in the chain to
transfer the Bills of Lading from one to another than for the vessel to sail from Yanbu terminal, in
Saudi Arabia to Stenungsund terminal, in Sweden, so that Stenungsund terminal was nominated by
the voyage charterers (FOB buyers). Upon the ship's arrival at Stenungsund terminal, the intended
receivers,  Borealis  AB  rejected  the  cargo  and  re-sold  it  to  Dow  Europe  in  Holland  on  CIF
Terneuzen terms, at a discount price. Following the rejection of cargo by Borealis, the charterers
gave instructions to the vessel to carry on the cargo from Stenungsund terminal, in Sweden, to
Terneuzen  terminal,  in  Holland  and  discharge  there  the  cargo  against  the  charterers' letter  of
indemnity. The cargo was discharged at Terneuzen terminal between 17th and 24th November 1993.
The Bills of Lading were endorsed and forwarded to Borealis on 18th January 1994 and then by
Borealis  to  Dow Europe  on  20th  January  1994,  that  is,  long  after  delivery  of  the  cargo.  The
company Borealis AB was just an intermediate holder of the Bills of Lading who endorsed over the
Bills of Lading to the next buyers in the chain, Dow Europe. After the endorsement of the Bills of
Lading to Dow Europe on 20th January 1994, it was no longer be subject to the liabilities under the
contracts of carriage. The only company which would have become liable under the provisions of
section 3(1)(c) of COGSA 1992 was Dow Europe which took delivery of the cargo and then became
the lawful holders of the Bills of Lading.
In The “Baltic Flame”14 case Petroleo Brasiliero S.A. (CFR buyers) brought two legal actions as
lawful holders of the Bills of Lading against the shipowner Mellitus Shipping Inc. for the cargo
contamination.  The  shipowner  counterclaimed for  the  ship's  tanks  cleaning costs  based  on the
experts' investigation report which provided evidence that the propane cargoes were contaminated
before shipment. The shipowner contended that by making claims under the contracts of carriage as
lawful holder of the Bills of Lading, Petroleo Brasiliero S.A., became liable under the contracts of
carriage contained therein for the loading of a dangerous cargo. Although the case was ultimately
settled by mediation out of Court, it remained a good example of how the shippers' fault can give
rise to dangerous goods' liability to the commodity buyers.

13 Borealis AB v. Stargas Ltd. & Ors, [1998] EWCA Civ. 1337, [1998] 4 All ER 821; Borealis AB v. Stargas Limited
and Others and Bergesen D.Y. A/S [2001] UKHL 17; [2001] 2 All ER 193; [2001] 1 Lloyd's Rep. 663.

14 Petroleo Brasiliero S.A. and Others v. Mellitus Shipping Inc. (The “Baltic Flame”), [2001] EWCA Civ 418; [2001]
2 Lloyd's Rep. 203.
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The compensation that has to be paid by the carrier in case of delivery of a contaminated cargo is in
function of whether the cargo owners had the possibility to recondition the contaminated cargo or
not.
If  the cargo owner has  this  possibility  and attempts  to  recondition the contaminated cargo,  the
cargo's  quality  characteristics  must  be  ascertained  by  an  independent  survey  report  after  the
completion of the reconditioning process1.
If the cargo has been restored to its original quality characteristics, the cargo owner shall be entitled
to recover from the cargo insurers and carrier only the expenses incurred for reconditioning the
cargo, subject to the available documentary evidence for such expenses2.
If the cargo could not be restored to its original quality characteristics, the cargo owner shall be
entitled to recover from the cargo insurers and carrier the expenses incurred for reconditioning the
cargo and the difference between the market value of the cargo in sound condition at the date of
discharge and the salvage price received for the cargo after the reconditioning attempt3.
If  the reconditioning process cannot eliminate  the contamination but only reduce the degree of
contamination,  the  cargo  owners  must  be  able  to  ascertain  by  independent  survey  the  quality
characteristics of the cargo after the completion of the reconditioning process. The market value of
oil cargo after the reconditioning attempt must be determined based on actual quality characteristics
of the reconditioned cargo, and not on estimation.
In US law case Armada Supply Incorporated v. Philip Gaybell Wright, Individually and on behalf of
all other underwriters of Lloyd's and New Hampshire Insurance Co Ltd., the cargo owner failed to
ascertain by independent survey reports the cargo's quality characteristics after the completion of
the  reconditioning  process  and  then  sold  some  portions  of  cargo  that  still  had  a  residual
contamination based on estimated quality specifications that greatly differed from the actual quality
characteristics. The US District Court for the Southern District of New York and Court of Appeals
for the Second Circuit held that since the sale prices for those portions of cargo were based on
quality  specifications  that  differed  from the  actual  quality  characteristics,  it  did  not  reflect  the
market value of the reconditioned cargo and therefore, the respective sale prices did not constitute
probative evidence of the oil cargo value (i.e. damaged value of oil cargo). If the cargo owner fails
to prove the damaged value of oil cargo, he cannot recover the price difference from the cargo
insurers and carrier.
If the cargo owner did not have the possibility to recondition the contaminated cargo and it had to
sell it at a salvage price, the Courts apply the market value rule for the calculation of damages
payable as compensation. According to this rule, the cargo owner shall be entitled to recover from
the carrier the difference between the market value of the cargo in sound condition at the port of
destination on the date of discharge and the market value of the contaminated cargo at the date of

1 See US law case Armada Supply Incorporated v. Philip Gaybell Wright, Individually and on behalf of all other
underwriters of Lloyd's and New Hampshire Insurance Co Ltd., 665 F.Supp. 1047 (SDNY 1987), 858 F.2d 842 (2nd
Cir. 1988).

2 See US law cases Armada Supply Incorporated v. Philip Gaybell Wright, Individually and on behalf of all other
underwriters of Lloyd's and New Hampshire Insurance Co Ltd., 665 F.Supp. 1047 (SDNY 1987), 858 F.2d 842 (2nd
Cir. 1988); Kanematsu-Gosho Ltd. v. M/T Messiniaki Aigli, 814 F. 2d 115 (2nd Cir. 1987); Texport Oil Co. v. M/V
Amolyntos, 816 F. Supp. 825 (EDNY 1993).

3 See US law case Armada Supply Incorporated v. Philip Gaybell Wright, Individually and on behalf of all other
underwriters of Lloyd's and New Hampshire Insurance Co Ltd., 665 F.Supp. 1047 (SDNY 1987), 858 F.2d 842 (2nd
Cir. 1988).
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discharge from the carrying ship or if such value is not available for the date of discharge, the
market value established at the date that is the closest in time to the discharge date, provided that
the cargo owner is able to provide adequate evidence as to the market price of a sound cargo on the
discharge date4 and the market price of contaminated cargo. 
In US law case BP North American Petroleum v. SOLAR ST5, a portion of a diesel oil cargo was
contaminated with unleaded gasoline during the discharging operation due to the negligence of the
ship's crew. The market price of sound diesel oil on the date of discharge (25 August 1996) was 
US$ 0.62039 per gallon. The market price of contaminated cargo evidenced by a purchase offer
received by the cargo owner from a slop reprocessor on 10 September 1996, that is, two weeks after
the date of discharge, was US$ 0.125 per gallon below the market price of sound diesel oil. The
cargo owner was unable to sell the contaminated cargo at the time due to unavailability of ships for
transportation. By the time the cargo owner found a ship for transportation of contaminated cargo to
a slop reprocessor, seven weeks after the date of discharge, the market price of sound diesel oil had
risen by twenty percent up to US$ 0.74539 per gallon. Due to the market price increase, the price at
which the cargo owner sold the contaminated cargo, US$ 0.62 per gallon, was almost equal to the
market price of sound diesel oil at the date of discharge, US$ 0.62039 per gallon.    
The question in dispute was whether the carrier had to pay compensation based on the difference
between the market price of sound diesel oil at the discharge date and the price the cargo owner
received seven weeks after the discharge date or based on the difference between the market price
of sound diesel oil at the discharge date and the price from purchase offer received two weeks after
the date of discharge.
The  US  Court  of  Appeals  for  the  Fifth  Circuit  held  that  the  market  value  rule  requires  the
compensation of cargo owner based on the diminished value of cargo at the date of discharge.
Given the possibility of price fluctuation while the commodity cargo remains in the possession of
the  cargo  owner  after  the  discharge  date,  the  US Courts  held  that  if  there  is  no  market  price
available for the contaminated cargo on the discharge date, the sale price or purchase offer from the
date that is the closest in time to the discharge date will be considered sufficient to establish the
market value of the contaminated cargo at the time of discharge6.
Any price fluctuations and changes in  value beyond the date of discharge are irrelevant to the
damages calculation. If the cargo owner delays the sale of contaminated cargo in order to obtain a
better price and obtains at a later date a higher price than it could have obtained at the date of
discharge, the carrier's liability is not thereby diminished. If the cargo owner obtains a lower price,
the carrier's liability is not increased.

4 The market price quotations published by Platts and Argus are considered the best evidence of the market value of a
sound cargo on the discharge date. 

5 250 F. 3d 307 (5th Cir. 2001)
6 See also Minerais US Inc., Exalmet Div. v. M/V Moslavina, 849 F. Supp. 467 (ED Louisiana 1994).
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The quantity of crude oil cargoes transported by sea is measured and calculated  at each point of
transfer of responsibility and then comparisons are made to see if there is any difference.
Since the crude oil cargoes are traded based on volume, the figures used for comparison are volume
figures and the reference to quantity is a reference to volume. The relevant volume figures are the
Total Calculated Volume (TCV) figures, i.e. the volume of cargo at a standard temperature, Gross
Standard Volume (GSV), i.e. the volume of cargo at a standard temperature without free water, and
Net Standard Volume (NSV), i.e. the volume of cargo at a standard temperature without free water
and  sediment  and water  content.  If  the  crude  oil  cargo  does  not  contain  free  water,  the  Total
Calculated Volume (TCV) figure is not different from the Gross Standard Volume (GSV) figure.
In  case  of  crude  oil  cargoes  delivered  from shore  tanks  to  vessel,  the  cargo  quantity  is  first
measured in shore tanks before loading. The cargo quantity is again measured during loading by
flow metering. After loading of cargo in vessel's tanks is completed, the cargo quantity is once again
measured.  Then  the  TCV,  GSV and  NSV figures  resulting  from shore  tanks  measurement  are
compared with the TCV, GSV and NSV figures resulting from flow metering measurements and the
TCV, GSV and NSV figures resulting from ship's  tanks ullage readings to see if there are any
differences1.  The relevant documents for comparison are the Shore Tanks Measurement Report,
Meter Report and Ship's Ullage Report.
The TCV and NSV figures stated in the Meter Report are considered the most accurate by oil
traders which calculate the FOB price in the commercial invoice based on NSV figure stated in the
Meter  Report.  Hence,  the  Bills  of  Lading  and  Certificate  of  Quantity  must  show  the  same
information2.
Upon the vessel's arrival at discharge port, the cargo quantity is measured again and a comparison
between the vessel's Total Calculated Volume figures calculated after loading and before discharge
is  made  to  see  if  there  was  any  in-transit  loss  during  the  voyage.  The  vessel's  arrival  Total
Calculated Volume is then compared with the Out-turn Total Calculated Volume measured by the
receiving terminal after discharge.  The relevant documents for comparison are the  Ship's Ullage
Report made before discharge and out-turn certificate of quantity.
The Institute Bulk Oil Clauses published initially by the Institute of London Underwriters and now
by the International  Underwriting Association of London and the American Institute of Marine
Underwriters' Bulk Oil Clauses cover the marine risks, including the risk of shortage, from the time
the oil cargo leaves the shore tanks at the port of loading until the oil cargo is delivered into the
shore tanks at  the port  of discharge3.  Therefore,  the adjustment  of shortage claims for bulk oil

1 Crude oil shippers such as Saudi Aramco stipulate in their terminal information books a tolerance of +/- 0.3% for
the shore/ship differences. If the difference between the shore and ship's quantity figures is outside the allowable
tolerance,  then  the  loading  terminal  supervisor  and  the  ship's  Chief  Officer  shall  undertake  a  new  ullage
measurement of vessel's tanks until either the difference is resolved or the Master will issue a Letter of Protest for
the shore/ship difference. See Saudi Aramco Ports and Terminals Book.

2 If the crude oil is delivered to vessel from a floating storage and offloading (FSO) vessel, the cargo quantity stated
in the Bills of Lading is calculated based upon the FSO vessel's  ullage readings.  In case of crude oil cargoes
delivered by ship-to-ship transfer, the surveyors calculate first the quantity of cargo on board the tanker vessel
delivering the cargo, referred to as “mother vessel”, and then the quantity of cargo delivered on board the receiving
vessel,  referred  to  as  “daughter  vessel”.  The  price  of  crude  oil  cargoes  delivered  by  ship-to-ship  transfer  is
calculated based on the quantity and quality determined on board the “mother vessel”, so that the cargo quantity
stated in the Bills of Lading shall be based upon the mother vessel's ullage readings.

3 In CIF sale contracts, the sellers are required to procure marine insurance covering the sea carriage of oil cargo
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cargoes is normally made based on the comparison between the Bill of Lading's Total Calculated
Volume figure  and Out-turn Certificate's Total Calculated Volume figure, with no deductions for
free water and sediment and water4. 
Disputes occurred in the past between the insurers and tanker shipping companies due to the fact
that the insurers paid the shortage claims based on the evidence provided by the Bills of Lading and
the out-turn certificate of quantity and then tried to recover from the carriers on similar basis. The
point of content in such claims was that while the insurer's liability for oil cargo commences from
the time the oil leaves the shore tanks at the loading terminal and ends when the oil is delivered in
the shore tanks of destination terminal,  according to  Art.1(e) of Hague-Visby Rules the carrier's
responsibility for the goods begins from the time when the goods are loaded on board the ship and
ends when they are discharged from the ship which means that in case of an oil cargo the carrier's
responsibility for the oil cargo begins when the oil passes the ship's manifold at port of loading and
ends when the oil leaves the ship's manifold at port of discharge.
This matter has been explained in the English law case Amoco Oil Co. v. Parpada Shipping Co.
Ltd. (The “George S”)5 in the paragraph quoted below:

“The responsibility of the shipowners begins when the oil passes into the ship on loading and ends
when it leaves the ship upon discharge at the port of destination …
[Shipowners] are responsible for loss only if it occurred between the time when the oil came on
board the ship and the time when it left the ship …
[L]osses which may occur between a shore tank or meter and the ship are not the shipowner's
responsibility.”

Whilst  the  Bill  of  Lading remains  a  prima facie  evidence  of  the  quantity  stated  to  have  been
shipped, the tanker voyage charter parties include provisions stating that carrier's responsibility for
the cargo begins when the cargo passes the vessel's manifold at loading port and ends when the
cargo leaves the ship's manifold at the port of discharge and any in-transit loss is to be determined
as the difference between the quantity measured on board the vessel after loading and the quantity
measured on board the vessel before discharge. An example is Clause 10 of Asbatankvoy tanker
voyage charter party form which has the following provisions:

“The cargo shall be pumped into the Vessel at the expense, risk and peril of the Charterer, and shall
be pumped out of the Vessel at the expense of the Vessel, but at the risk and peril of the Vessel only
so far as the Vessel's permanent hose connections, where delivery of the cargo shall be taken by the
Charterer or its consignee6.”

In  the  US  law  cases  Northeast  Petroleum Corp.  v.  S.S.  Prairie  Grove7,  Kerr-McGee  Refining
Corporation v. M/V La Libertad8,  New England Petroleum Co. v. OT SONJA9,  the US District
Court of New York held that in case of a carriage subject to such charter party provisions, a cargo

from the time the risk passes from the sellers to buyers, i.e. from the time the oil passes the vessel's permanent hose
connection at the loading terminal. In this case, the insurance must cover the sea carriage of oil cargo from the time
the oil passes the vessel's permanent hose connection at the loading terminal until the time the oil passes the vessel's
permanent hose connection at the discharge terminal.

4 Unless the Assured can prove that the amount of water has increased abnormally during the insured transit due to
the operation of a risk covered by the insurance in which case the shortage claim is to be adjusted based on the
difference between the Bill of Lading's Net Standard Volume figure and Out-turn Certificate's Net Standard Volume
figure.

5 [1989] 1 Lloyd's Rep. 369
6 For similar provisions see Sub-clause 15(a) of Texacovoy 94.
7 1977 AMC 2139 (S.D.N.Y. 1977)
8 529 F. Supp. 78 (S.D.N.Y. 1981)
9 732 F. Supp. 1276 (S.D.N.Y. 1990)
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receiver may not base a shortage claim upon computations made at a point subsequent to the point
of delivery defined in the charter party, i.e. vessel's permanent hose connections, and the in-transit
loss has to be determined by comparing the volume figures stated in vessel's ullage reports after
loading and before discharge.
If the Bills of Lading incorporate such charter party terms and the vessel's ullage readings were
verified  by  independent  surveyors,  in  case  of  shortage  claims the  Courts  would  normally  give
preference to the quantity figures stated in vessel's ullage reports, notwithstanding the prima facie
evidence provided by the Bills of Lading.
However, the rule adopted in the US and English case law is to consider all relevant and reliable
evidence and determine the degree of reliability of each. This means that the Courts have to decide
which of the various quantity figures stated in Bill of Lading, vessel's ullage reports and out-turn
certificate of quantity are the most reliable to determine carrier's liability.  The case which set this
rule was S.T.S. International Ltd. v. M/V Michael C and Neptunea Astro Oceanico S.A.10. In
that case both US District Court and the US Court of Appeals for the Fifth Circuit held that the Bill
of Lading's quantity figures based on shore meter readings were more reliable than the quantity
figures stated in vessel's ullage report made after loading because the departure ullage measurement
was not independently verified. As out-turn quantity, the Court preferred the quantity measured on
board  the  vessel  before  discharge,  because  Conoco,  which  was  the  final  buyer  and  terminal
operator, refused to permit the vessel's crew to perform customary line tests during discharge and
there was no independent verification of Conoco's shore meter readings.
For similar reasons, in the English law case Amoco Oil Co. v. Parpada Shipping Co. Ltd. (The
“George S”)11 the English Court of Appeal held that the in-transit loss had to be calculated as a
difference between the Bills of Lading's quantity figure based on shore meter readings made at
loading terminal and the out-turn certificate's quantity figure based on shore meter readings made at
receiving terminal.
In  Amoco  Oil  v.  Lorenzo  Halcoussi12,  the  carrier's  liability  was  established  based  on  the
comparison of shore tank figures because the quantity figures stated in the vessel's ullage reports
were based on inaccurate measurements.
In  New England Petroleum Co.  v.  OT SONJA13 there  was  a  difference  between  the  Bill  of
Lading's quantity figure and the quantity stated in the vessel's ullage report. The Court found that
this difference was due to a discrepancy in the surveyor's report and as a result, it decided that the
quantity  figure stated in  the vessel's  ullage report  was more accurate  than the Bill  of Lading's
quantity figure.
The Bill of Lading and out-turn certificate figures were preferred by Courts and arbitration panels
over the vessel's ullage report figures in case of claims for cargo thefts14.
The differences  between the Bill  of Lading's  figures and out-turn certificate's  figures are  often
apparent  losses.  One  reason  why  such  apparent  losses  occur  it  is  that  there  are  oil-producing
countries,  most  notably  Saudi  Arabia,  Qatar,  Indonesia,  which  require  the  calculation  of  Total
Calculated Volume based on the 1956's API Table 6 volume correction factors to obtain greater
quantity figures and thus more money. When comparing the Bill of Lading's figures with the out-
turn certificate's figures calculated based on 1980 API Tables 6A, the Bill of Lading's figures need
to be corrected to avoid apparent losses. Apparent losses may also occur in case of Russian crude oil
cargoes due to the fact that the Russian regulations require the calculation of density “in vacuum”.

10 932 F.2d 437 (5th Cir. 1993)
11 [1989] 1 Lloyd's Rep. 369
12 1984 A.M.C. 1608 (E. D. La 1983)
13 732 F. Supp. 1276 (S.D.N.Y. 1990)
14 See Armada Supply, Inc. v. S/T Agios Nikolas, 613 F. Supp. 1459 (S.D.N.Y. 1985); Burmah Oil Tankers Ltd. v.

Trisun Tankers Ltd., 687 F. Supp. 897 (S.D.N.Y. 1988); Kerr-McGee Refining Corp. v. M/T Triumph, 924 F. 2d 467
(2nd Cir. 1991); Anonima Petroli Italiana SpA and Neste Oy v. Marlucidez Armadora SA (The “Filiatra Legacy”),
[1991] 2 Lloyd's Rep. 337 (CA).
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If the destination terminal determines the density “in air”, the Bill of Lading's quantity figures need
to be recalculated for comparison, because the quantities calculated based on density “in vacuum”
are greater than quantities calculated based on density “in air”.

Commoditylaw's Oil Trade Review Edition No.4/March 2021 | 13



For crude oil cargoes which lose volume during the sea carriage, the tanker shipping companies and
oil trading companies stipulate in charter parties a quantity loss allowance. The extent of quantity
loss allowance is in function of the characteristics of the crude oil transported, length of the voyage
and data gathered from the previous voyage analysis reports.
There are two types of quantity loss allowance clauses:  out-turn loss clauses and in-transit loss
clauses.
The  out-turn  loss  clauses  stipulate  that  the  cargo  quantity  difference  is  to  be  determined  by
comparing the Bill of Lading quantity figures with the out-turn report quantity figures ascertained
ashore after discharge, thereby avoiding disputes with the cargo insurers who settle the shortage
claims on the same basis. 
The risk for the carriers is  that the shore-ship differences may exceed the agreed quantity  loss
allowance and the charterer will deduct from freight the value of shortage exceeding the quantity
loss allowance without there being any actual quantity loss during the sea carriage. 
The effect of out-turn loss clause has been considered in the English law case Lakeport Navigation
Company Panama S.A. v. Anonima Petroli Italiana S.p.A. (The “Olympic Brilliance”)1. 
The out-turn loss clause had the following provisions:

“If there is a difference of more than 0.5% between Bill of Lading figures and delivered cargo as
ascertained by Customs Authorities at discharging port, Charterers have the right to deduct from
freight the CIF value of the short delivered cargo.”

There was a shortage of 2,420 metric  tonnes between the Bill  of Lading quantity  and out-turn
quantity stated in the Customs Authority's certificate. While there was no actual breach of contract
of carriage by the carrier to explain that shortage, the English Court of Appeal held that the clause
allows the charterer to make a deduction from freight as a final settlement of freight payment.
The  in-transit  loss  clauses  stipulate  that  the  cargo  quantity  difference  is  to  be  determined  by
comparing the quantity figures obtained by ullage measurement of vessel's tanks after loading and
before discharge.
The in-transit loss clauses were initially drafted for oil tanker charter parties following a series of
US Court decisions in the early 1980s which declined to accept a trade allowance for in-transit loss
in oil  trade in the absence of a specific reference in  the contract  of carriage2.  In  Kerr-McGee

1 [1982] 2 Lloyd's Rep. 205
2 In fact, the real reason behind the legal actions brought by oil companies against the carriers was not the trade

allowance but the crude oil price increase since 1973 and even larger ship sizes and by consequence the increasing
value of cargo losses.  This matter has been explained in US law case Sun Oil Company of Pennsylvania v. M/T
Carisle,  771 F.2d 805 (3rd Cir. 1985) in the following passage: “[T]he 0.5% allowance has apparently remained
unchallenged until relatively recently. As the district court judges noted, the motivation of shippers “to challenge
the trade allowance has increased commensurate with the increase in the price of oil.” The brief of the amicus,
Koch Industries, Inc., offers the following illustration. “A standard size tanker in the 1960s was 35,000 deadweight
tons (DWT) with a capacity of 262,000 barrels. At 1960s prices assuming a tanker of 35,000 DWT, the value of a
0.5 percent loss was $2,500.00. Today, the typical size of a very large crude carrier (VLCC) is 250,000 DWT with a
cargo capacity of 1,875,000 barrels of oil. At today's prices with today's VLCC the value of a 0.5 percent loss may
be $325,000.00.”
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Refining Corporation v. M/V La Libertad3,  Amerada Hess Corp. v. S.S. Phillips Oklahoma4

and Sun Oil Company of Pennsylvania v. M/T Carisle5, the US Courts held that the section 1303
(8) of US COGSA6 precludes the implication of a trade allowance for in-transit loss in the contract
of carriage.  In  Kerr-McGee Refining Corporation v. M/V La Libertad7, the District Court of
New York held that:

“Although  there  is  evidence  of  an  industry  practice  to  accept  a  0.5% tolerance,  both  in  the
settlement of claims and in arbitration, we decline to mandate acceptance of such a tolerance in
this litigated dispute, in which the charter party makes no reference to a 0.5% tolerance.”

The US law requirement  for  express  reference in  the contract  of carriage of  the in-transit  loss
allowance means  that  an in-transit  loss  allowance can  be  opposable  to  a  third  party  holder  of
Charter Party Bill of Lading, such as a CFR or CIF buyer, only if the in-transit loss allowance is
specified  in  a  charter  party  clause  and  the  charter  party  containing  the  clause  is  properly
incorporated in the Bill of Lading or alternatively,  if  the Bill of Lading's Conditions of Carriage
include a clause that the carrier shall not be responsible for any in-transit loss that is below the
specified tolerance.
If the Bills of Lading incorporate charter parties with in-transit loss clauses, in case of shortage
claims the shipowners would only be liable for cargo quantity shortages in excess of contractual
loss allowance. Another effect of incorporation into the Bills of Lading of the in-transit loss clauses
is that in case of shortage claims the Courts will normally give preference to the evidence provided
by vessel's ullage reports rather than the Bills of Lading and out-turn report.
There are three types of in-transit loss clauses: 

- clauses whereby the cargo quantity difference is to be determined by comparing the vessel's Total
Calculated Volume figures after loading and before discharge, as shown in the example below:

“Owners will be responsible for the full amount of any in-transit loss if in-transit loss exceeds 0.2%
as determined by an independent surveyor mutually acceptable and paid 50/50  between  Owners
and Charterers.
Charterers shall have the right to claim from the Owners an amount equal to the FOB port of
loading value of such loss of cargo plus freight due with respect thereto. “In-transit loss” is defined
as  the  difference  between  Vessel's  Total  Calculated  Volume  figures  after  loading  and  before
discharge.”

- clauses whereby the cargo quantity difference is to be determined by comparing the vessel's Gross
Standard Volume figures after loading and before discharge, as shown in the example below:

“In addition to any other rights which Charterer may have, Owner will be responsible for the full
amount of any in-transit loss, exceeding three-tenths of one percent (0.3%), and Charterer has the
right to claim an amount equal to the FOB port of loading value of such cargo plus freight due with
respect thereto. “In-transit loss” is defined as the difference between Vessel's GSV figures after
loading at the load port and before unloading at the discharge port8.”

3 529 F. Supp. 78 (S.D.N.Y. 1981)
4 558 F. Supp. 1164 (S.D.N.Y. 1983)
5 771 F.2d 805 (3rd Cir.1985)
6 Article III Rule 8 of the Hague Rules.
7 529 F. Supp. 78 (S.D.N.Y. 1981)
8 See Chevron Shipping In-Transit Loss Clause.
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- clauses whereby the cargo quantity difference is to be determined by comparing the vessel's Net
Standard Volume figures after loading and before discharge, as shown in the example below:

“In addition to any other rights which Charterers may have, Owners will be responsible for the full
amount of any in-transit loss if in-transit loss exceeds 0.3% by volume and Charterers shall have
the right to deduct from freight an amount equal to the FOB loading port value of such cargo plus
freight and insurance due with respect thereto. “In-transit loss”  is  defined  as  the  difference
between Vessel net standard volumes after loading at the loading port and before unloading at the
discharge  port.  Volume  of  cargo  to  be  ascertained  at  loading  port  and  discharge  port  by
independent inspectors appointed by Charterers whose findings are to be final and binding on both
parties, save for instances of arithmetical error in calculation9.”

The latter are used because of the shipowners' practice of using oil cargoes as bunkers and replacing
cargo with water or sea water during the carriage10.
Another feature of in-transit loss clauses used in oil tanker voyage charter parties is that the tanker
shipping companies and oil trading companies drafted different provisions for the settlement of
freight payment in case the in-transit loss exceeds the contractual loss allowance.
The tanker shipping companies drafted in-transit loss clauses which give the charterer solely a right
to claim from the shipowner the value of the shortage exceeding the loss allowance.
In turn, the oil trading companies drafted in-transit loss clauses which give the charterer the right to
deduct from freight the value of the shortage exceeding the loss allowance,  without bringing a
formal claim.
In case of the in-transit loss clause giving the charterer a right to claim the value of shortage, the
negative effect of incorporation into the Bills of Lading is that if the cargo shortage exceeds the in-
transit loss allowance the shipowner would have to deal with claims from both charterer and Bills of
Lading holder.
In case of the in-transit loss clause giving the charterer a right to deduct from freight the value of
shortage,  the  negative  effect  of  incorporation  into  the  Bills  of  Lading  is  that  it  could  put  the
shipowner into a situation where the charterer makes a deduction from freight and then the Bills of
Lading holder makes a claim for the same amount. To avoid this kind of situation, the shipowners
can  amend  the  in-transit  loss  clause  to  include  a  charterer's  indemnity  similarly  to  indemnity
provisions used in Cargo Retention Clause of BPVOY4 tanker charter party form, Sub-clause 33.4
which has the following wording:

“Charterers hereby agree to indemnify Owners against any liability to a Bill  of  Lading holder
resulting from non-delivery of any such cargo in respect of which a deduction from freight is made
under this Clause 33 provided always that Charterers shall under no circumstances be liable to
indemnify Owners in an amount greater than the amount of freight so deducted.”

9 See BP In-Transit Loss Clause.
10 See Armada Supply, Inc. v. S/T Agios Nikolas, 613 F. Supp. 1459 (S.D.N.Y. 1985); Burmah Oil Tankers Ltd. v.

Trisun Tankers Ltd., 687 F. Supp. 897 (S.D.N.Y. 1988); Kerr-McGee Refining Corp. v. M/T Triumph, 924 F. 2d 467
(2nd Cir. 1991); Fal Oil Co. Ltd. v. Petronas Trading Corporation Sdn Bhd (The "Devon"), [2004] EWCA Civ. 822;
[2004] 2 Lloyd's Rep. 282.
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The FOB price of crude oil cargoes is calculated based on Net Standard Volume figure stated in the
Bills of Lading and Quantity Certificate.
If before loading there is any quantity of free water in the loading lines, the risk is that the buyer of
cargo will actually purchase a  lesser quantity of crude oil than stated in the Bills of Lading and
Certificate of Quantity, because the free water loaded with the cargo will settle out of the crude oil
during the carriage and there will be a larger quantity of free water at discharge port than at loading
port and a lesser Net Standard Volume figure than stated in the Commercial Invoice, Bill of Lading
and Certificate of Quantity.
An example  of  such case  was  the  English  law case  Totsa  Total  Oil  Trading  S.A.  v.  Bharat
Petroleum Corp Ltd.1. The case concerned a shipment of 949,092 net barrels of crude oil from
Nigeria to Mumbai, in India.
The Net Standard Volume stated in the Bills of Lading and Quantity Certificate was determined
based on the shore tanks measurement report. However, after loading of cargo in the vessel's tanks,
the comparison of TCV and NSV figures resulting from the shore tanks measurement, that is, Bills
of Lading figures, with the TCV and NSV figures resulting from the ship's tanks ullage readings
revealed that the cargo contained 4,307 barrels of free water. That quantity of water in the cargo
after loading in the vessel's tanks could only have originated from the shore load lines. Both the
surveyors and Master issued letters of protest to the terminal representative.
By the time the vessel arrived at the port of discharge most of the free water had settled out of the
crude oil and the surveyors estimated to be between 42,000 and 45,000 barrels of water in the cargo.
This meant that out of the 949,092 net barrels stated in the Bills of Lading to have been shipped,
there had actually been shipped about 900,000 net barrels.
Due to such cases the carriers require the verification of loading lines before loading.
Normally, the shore tanks measurement can show if there was any free water in the shore tanks
before loading. If before loading the cargo surveyors discover any quantity of free water in the
shore  tanks,  they  will  tender  a  Letter  of  Protest  to  the  loading  terminal  representative.  The
surveyor's Letter of Protest and the Shore Tanks Measurement Report countersigned by the loading
terminal representative can serve as evidence against the loading terminal and/or shipper in case the
buyer of cargo wants to recover the sum paid for the quantity invoiced in excess of the actual Net
Standard Volume figure.
For the Master it will not be possible to know immediately after loading the actual quantity of free
water  in  the  cargo  shipped  on  board  due  to  the  turbulence  that  occurs  during  loading  and
insufficient settling time. The only accurate measurement on board the vessel can be made before
discharge, because during the carriage the free water will settle out of the crude oil. After discharge
in shore tanks the free water will again need time to settle out of the crude oil. This is the reason
why the  only  reliable  figures  are  those  stated  in  the  Shore  Tanks  Measurement  Report  before
loading and Ship's Ullage Report before discharge.
The other evidence are the cargo samples drawn from the loading terminal shore tanks, loading line
and vessel's tanks. The analysis of samples would allow the surveyors to determine whether the
water was loaded with the cargo from the shore or it was introduced from the vessel's lines.

1 [2005] EWHC 1641 (Comm)
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