
Introduction

Oil  Trade  Review  is  a  publication  in  which  shipping  and  contractual  matters  relevant  to  the
international oil trade are reviewed. In this issue, the Editor reviews the following topics: 

- The Rules Adopted In The US Jurisprudence For The Imposition Of Liabilities Upon The
Bill Of Lading Holders

- In What Conditions The Carriers Of Bulk Commodities May Impose Liabilities Under The
Contract Of Carriage Upon The Bill Of Lading Holders Under The UK COGSA 1992

- The Potential Liability Of CFR And CIF Buyers When Accepting Bills Of Lading With Safe
Port Warranty And War Risks Clause

- In What Circumstances The Buyers Of Bulk Commodities May Become Liable For Unpaid
Freight Under The Bills Of Lading

- In What Conditions The Commodity Buyers May Incur Liability Under The Bills Of Lading
For Loading Port Demurrage

- In What Conditions The Commodity Buyers May Incur Liability Under The Bills Of Lading
For Vessel Demurrage At Discharge Port

- The Courts' Opinion About The Incorporation Of Asbatankvoy Lien Clause Into The Bills
Of Lading Issued For Oil Cargoes

If  you have  any comments  about  the  matters  reviewed  in  this  edition,  please  address  them to
editor@commoditylaw.eu

Commoditylaw's Oil Trade Review Edition No.3/August 2020 | 1

Oil Trade ReviewOil Trade Review
Edition No.3, August 2020Edition No.3, August 2020

mailto:editor@commoditylaw.eu


The US legal requirements for the imposition of liabilities arising from the contract of carriage upon
the holder of Bill of Lading had been explained in two cases: States Marine International Inc. v.
Seattle-First National  Bank1 and  A/S Dampskibsselskabet Torm v.  Beaumont Oil  Ltd. and
Banque  Paribas  (Suisse)  S.A.2.  Both  cases  discuss  the  situations  when  the  banks  financing
commodity shipments may incur liability for freight as named consignees and holders of Bills of
Lading. 
In  the first  case,  States  Marine International  Inc.  v.  Seattle-First  National  Bank,  the bank,
Seattle-First National Bank financed two shipments of canned salmon on vessels operated by States
Marine International, Inc.. The bank held a security interest in the shipments and was named as
consignee  in  the  Bills  of  Lading.  At  the  ports  of  discharge  the  goods  were  delivered  in  the
warehouses which issued negotiable warehouse receipts to the financing bank indicating that the
goods were received for the account of  “Seattle-First National Bank Acct. Royal Red Seafoods,
Inc..” Royal Red Seafoods arranged the sale of salmon and then notified the bank of the sales so
that the bank instructs the warehouse to release the goods. The proceeds from the sale of salmon
were then forwarded to the bank under a trust receipt arrangement.
However, Royal Red Seafoods failed to pay the freight and the carrier brought a legal action against
the bank, the named consignee in the Bills of Lading. The carrier said that by accepting delivery of
the goods through the warehouses, the bank as named consignee in the Bills of Lading exercised
acts of dominion and control over the goods.
The Court found that the bank acted as a secured creditor and not as an owner of the goods. The
Court said that a consignee is prima facie liable for the payment of the freight when he accepts the
goods from the carrier, thus showing that the goods are his own and not of the shipper. Even where
there is no actual acceptance of the goods by the named consignee, presumptive ownership may
arise from his exercise of dominion and control over the shipment. If the consignee reconsigns the
goods or changes the shipper's instructions, such orders would be deemed an implied acceptance of
the goods and the consignee has an implied obligation to pay the freight.
The Court held that the acts of the bank did not imply acceptance or control sufficient to impose
liability on the bank for the payment of freight. 

“The mere designation in the bill of lading of the consignee as the one liable for the freight charges
does not create a contractual relationship between the carrier and the consignee, rendering the
latter liable therefor, but rather, the consignee becomes liable therefor when an obligation arises on
his  part  from presumptive  ownership,  acceptance  of  goods  and the  services  rendered,  and the
benefits conferred by the carrier for such charges.” 

The facts of the second case were similar.
Beaumont  Oil  Ltd.  asked  Banque  Paribas  to  finance  the  purchase  of  cargo  of  gasoline  from
Venezuela and to issue a letter of credit for the payment of cargo. The letter of credit required that
Bills of Lading to be made out to the order of Banque Paribas and to show New York as port of
discharge.
For the carriage of cargo, Beaumont Oil Ltd. voyage chartered the vessel “Torm Rotna” from the
shipowner,  Dampskibsselskabet  Torm.  During  the  carriage,  the  voyage  charterer  changed  the

1 524 F.2d 245 (9th Cir. 1975)
2 927 F.2d 713 (2nd Cir. 1991)
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destination nominating Portland as new port of discharge. At Portland the cargo was discharged into
the storage tanks of Time Oil Co. against Charterer's Letter of Indemnity which was joined in by
Banque  Paribas.  After  the  delivery  of  gasoline  into  the  storage  tanks,  Time  Oil  Co.  issued  a
warehouse receipt to Banque Paribas. Then Beaumont Oil Ltd. arranged the sale of gasoline and
notified the bank of the sales so that the latter approves the delivery of gasoline to purchasers.
Beaumont Oil Ltd. became insolvent and was unable to pay the freight. The shipowner sought to
recover the freight due from Banque Paribas, as named consignee and holder of the Charter Party
Bills of Lading.   
The District Court found that Banque Paribas exercised dominion and control over the cargo. The
Court  said  that  by  co-signing  the  letter  of  indemnity  for  delivery  of  the  cargo  and  imposing
conditions on the storage of cargo at Time Oil Co., Banque Paribas exercised dominion and control
over the cargo so that a promise to pay the freight charges could be implied. The active role played
by Banque Paribas was enough to impose liability for freight on the bank.
Banque Paribas appealed and the case went to the US Court of Appeals for the Second Circuit.
The US Court of Appeals for the Second Circuit said that Banque Paribas was not contractually
obligated to pay the freight that being the responsibility of voyage charterer. The Court said that the
bank  neither  accepted  the  goods  nor  otherwise  acted  in  a  manner  that  would  have  led  to  its
anticipating liability. The US Court of Appeals for the Second Circuit disagreed with the District
Court with regard to the significance of the bank co-signing the charterer's letter of indemnity to
shipowner for delivery of the cargo. The letter of indemnity was intended to protect the shipowner
from any liability for discharging the cargo without the presentation of original Bills of Lading. The
Court noted that it was Beaumont Oil Ltd. (voyage charterer) and not Banque Paribas that ordered
the vessel to change the destination for discharge at Portland instead of New York, as stated in the
Bills of Lading. 
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Given that the Bill of Lading forms used in the commodity trade contain or incorporate charter
party clauses providing for the settlement of disputes based on the English law1, the shippers and
final buyers of commodities may become liable under the Bill of Lading contract of carriage, if they
breach the terms of the Bill of Lading contract of carriage. The intermediate holders of the Bills of
Lading do not remain liable under the contract of carriage after they endorsed over the Bills of
Lading to the next buyers in the chain, but the shippers remain liable as the original party to the Bill
of Lading contract of carriage, because the shippers' liability under the Bill of Lading does not pass
by endorsement to the subsequent holders.
The section 3(3) of COGSA 1992 has the following provisions:

“This section, so far as it imposes liabilities under any contract on any person, shall be without
prejudice to the liabilities under the contract of any person as an original party to the contract.”

The provisions of section 3(3) of COGSA 1992 are similar to the provisions of section 1 of the Bills
of Lading Act 1855. Based on this similarity, in the English law case Effort Shipping Company
Ltd. v. Linden Management S.A. and Others (The “Giannis N.K.”)2, Lord Lloyd of Berwick
made the following comments:

“Whereas the rights under the contract of carriage were to be transferred, the liabilities were not.
The shippers were to remain liable, but the holder of the bill of lading was to come under the same
liability as the shippers. His liability was to be by way of addition, not substitution. […] [T]he
shippers have not been divested of their liability for shipping dangerous goods by the operation of
the Act of 1855.
It  is  satisfactory  that  this  conclusion  accords  with  the  recommendations  of  the  Joint  Law
Commissions3, and that the result would have been the same under section 3(3) of the Carriage of
Goods by Sea Act 1992.”  

Lord Hobhouse of Woodborough made a similar interpretation in The “Berge Sisar”4 case:

“How did endorsement affect the liabilities of the shipper? The answer was given in Fox v. Nott
(1861) 6 H&N 630 and Smurthwaite v. Wilkins (1862) 11 CB (ns) 842. The endorser is not liable
after he has endorsed over the bill of lading to another who is; the shipper remains liable as an
original party to the contract. Two considerations seem to have weighed with the courts in these
and the later cases. The words “subject to the same liabilities” were to be contrasted with the
words “have transferred to him.” The liability of the endorsee was to be additional to that of the
original contracting party.”

1 There are also Bill of Lading forms providing for the settlement of disputes in Singapore based on the Singapore
law but since the Singapore Bills of Lading Act is based on English COGSA 1992 the issues are equally applicable
whether English COGSA or  Singapore Bills of Lading Act apply.

2 [1998] UKHL 1
3 See the paragraph 3.24 of the Joint Report of the Law Commission and the Scottish Law Commission, “Rights of

Suit in respect of Carriage of Goods by Sea” (Law Com No. 196; Scot Law Com No. 130), HC 250, 1991.
4 See Borealis AB v. Stargas Ltd. & Ors, [1998] EWCA Civ. 1337, [1998] 4 All ER 821; See Borealis AB v. Stargas

Limited and Others and Bergesen D.Y. A/S [2001] UKHL 17; [2001] 2 All ER 193; [2001] 1 Lloyd's Rep. 663.
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In COGSA 1992 the conditions for the imposition of liabilities upon the Bill of Lading holders are
stated in the sections 2(1) and 3(1).
The section 2(1) provides that  “a person who becomes the lawful holder of a bill of lading shall
have transferred to and vested in him all rights of suit under the contract of carriage as if he had
been a party to that contract.”
The section 3(1) stipulates that if the person in whom rights are vested by virtue of section 2(1)
“takes or demands delivery from the carrier of any of the goods [transported under Bill of Lading],
or makes a claim under the contract of carriage against the carrier in respect of  any of those
goods, or is a person who, at a time before those rights were vested in him, took or demanded
delivery from the carrier of  any of those goods,  that person shall  become subject to the same
liabilities under that contract as if he had been a party to that contract.”

To summarize, in order for the carriers to be able to impose a liability upon the Bill of Lading
holders the following conditions must be met:
1. the Bill of Lading holders must be the lawful holders of the Bill of Lading; 
2. the Bill of Lading holders must make a demand for delivery of the goods or a claim under the
contract of carriage;
3. the liability sought to be imposed by the carrier upon the Bill of Lading holders must be stated
expressly in the contract of carriage.
In the sales of bulk commodities the buyers at the end of the chain can become subject to liabilities
under the Bill of Lading contract of carriage only if they become the lawful holders of the Bills of
Lading and exercise their rights thereunder either by demanding delivery of the goods transported
under the Bills of Lading or by making a claim against the carriers. If the buyers do not become the
lawful holders of the Bills of Lading, they cannot be held liable under the Bills of Lading.
Since the adoption of the UK Carriage of Goods by Sea Act in 1992, there have been several cases
involving claims for liability under the Bill of Lading contract of carriage. 
The most recent case reported in the English jurisprudence involving a claim for liability under the
Bill of Lading contract of carriage was  Sea Master Shipping Inc v. Arab Bank (Switzerland)
Ltd.5. 
In that case a cargo of 7,000 MT of soyabean meal shipped on board the vessel “Sea Master” at San
Lorenzo, Argentina by Oleaginosa Moreno Hnos. was sold on FOB terms to Glencore Grain BV,
who had in turn sold it on FOB terms to Agribusiness United DMCC. Agribusiness chartered the
vessel “Sea Master” for a voyage from one or two Argentine upriver ports to ports in Morocco with
discharge options within a range between Agadir and Casablanca. The voyage charter party was on
amended “NORGRAIN 89” form.
The cargo of 7,000 MT was split in seven parcels, for each parcel being issued a separate Bill of
Lading. Two of the Bills of Lading stated Agadir as port of discharge, while the other five Bills of
Lading stated Casablanca as port of discharge, because Agribusiness intended to sell two parcels to
buyers  in  Agadir  and the other  five parcels to  buyers  in  Casablanca.  However,  these sales  fell
through and the vessel incurred demurrage due to the time spent waiting at  Agadir and then at
Casablanca until Agribusiness found new buyers in Oran, Algeria.
Agribusiness had to accept the additional freight for the carriage of cargo from Casablanca to Oran,
which was outside of the range of discharge ports agreed in charter party, but the vessel sailed to
Oran only to incur further demurrage. Agribusiness could not obtain the payment under the letter of
credit  issued  on  behalf  of  the  Algerian  buyers  because  the  Bills  of  Lading  stated  Agadir  and
Casablanca as ports of discharge and the second sale attempt too fell through.
The third attempt to sell the cargo was with the company Black Sea Grain SARL. 

5 [2018] EWHC 1902 (Comm)

Commoditylaw's Oil Trade Review Edition No.3/August 2020 | 5



Agribusiness had to negotiate again with the shipowners the additional freight for the carriage of
cargo from Oran to Beirut where the cargo had to be delivered under the sale contract with Black
Sea Grain SARL.
In the meantime, Arab Bank which financed the purchase of soyabean meal cargo by Agribusiness
became on 27 July 2016 the lawful holder of the seven Bills of Lading issued for the cargo after
paying Glencore Grain BV under the letter of credit.
In order to obtain the payment from the bank of Black Sea Grain SARL, Agribusiness agreed with
the shipowners and Arab Bank to replace the seven Bills of Lading held by Arab Bank with a single
Bill of Lading for the entire cargo of 7,000 MT stating Beirut as port of discharge. The replacement
of the Bills of Lading was made by the ship's Master at the counters of Arab Bank's branch in
Beirut. The replacement Bill of Lading was issued to the order of Arab Bank who endorsed it in
blank and sent it for payment under the sale contract with Black Sea Grain SARL. When that sale
contract too fell through, the Bill of Lading was returned to Arab Bank with the blank endorsement
cancelled.
On the fourth sale attempt, Agribusiness finally succeeded to sell the cargo on 28 November 2016
to Yousef Freiha & Sons on CIF Lebanon terms and obtain the payment for the cargo.
Four  months  later,  the  collateral  costs  of  Agribusiness  commercial  adventure  emerged.  On  22
March 2017, Arab Bank commenced arbitration proceedings for the wrongful delivery of a cargo of
corn  carried on board the vessel  on the  same voyage.  The shipowners  brought  a  counterclaim
against Arab Bank for demurrage and damages for detention under the replacement Bill of Lading
issued for the soyabean meal cargo claiming US$1,629,696.06.
From the facts of the case it results that the shipowner sought to make himself justice by selling
other cargo carried on board to recover the amount due by Agribusiness under the charter party in
respect of demurrage and detention and when Arab Bank commenced arbitration proceedings for
the  wrongful  delivery of  corn cargo,  the shipowner brought  a  counterclaim for  demurrage and
damages for detention, holding the bank liable for the amount outstanding. In other words: I give
you the money back for the corn cargo on the condition that you pay me the amount outstanding for
the carriage of soyabean meal cargo.
The problem with the shipowner's claim is that Arab Bank was no longer the lawful holder of the
Bill  of  Lading  issued  for  the  soyabean  meal  cargo  at  the  time  it  commenced  the  arbitration
proceedings against the shipowner for the wrongful delivery of corn cargo, on 22 March 2017. Arab
Bank  was  the  lawful  holder  of  the  original  seven  Bills  of  Lading  from 27  July  2016  until  8
November 2016 when the Bills of Lading had been cancelled by the ship's Master. Then Arab Bank
was the lawful holder of the replacement Bill of Lading from 8 November until 28 November 2016,
when it endorsed the Bill of Lading in blank and presented it for payment under the fourth sale
contract concluded by Agribusiness with Yousef Freiha & Sons.
In  the  paragraph  2.31  of  the  Joint  Report  of  the  Law  Commission  and  the  Scottish  Law
Commission, “Rights of Suit in respect of Carriage of Goods by Sea” (Law Com No. 196; Scot Law
Com No. 130) published in March 1991, the drafters of COGSA 1992 said that:

“pledgees and others holding the bill merely as security would not be liable for such matters as
freight or demurrage unless they sought to enforce their security.”

The English High Court did not express a point of view on the question of the bank's liability for
demurrage and damages for detention, the judge remitting the dispute to the LMAA Tribunal, but
from the facts of the case it is obvious that the shipowners should have tried to recover the amount
outstanding for demurrage and detention from Yousef Freiha & Sons, if  they demanded indeed
delivery of the soyabean meal cargo against the presentation of the replacement Bill of Lading.
The  question  of  whether  the  shipowners  could  have  imposed  the  liability  for  demurrage  and
detention on Yousef Freiha & Sons depends on the amendments to “NORGRAIN 89” form agreed
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by  the  shipowners  with  Agribusiness  at  the  time  of  the  vessel  fixture.  The  Clause  20  of
“NORGRAIN 89” charter party form gives two options for the payment of demurrage incurred at
the  port(s)  of  discharge:  either  the  voyage  charterers  shall  be  responsible  for  the  payment  of
demurrage, in which case the shipowners cannot impose the liability for demurrage upon the Bill of
Lading holders or the receivers shall be responsible, in which case the Bill of Lading holders who
demand delivery of the goods incur a direct liability for demurrage due to the incorporation into the
Bill of Lading of the charter party clause providing for such liability6.
Another relevant case reported in the English jurisprudence involving a claim for liability under the
Bill of Lading contract of carriage was The “Berge Sisar”7.
In that case, the LPG tanker “Berge Sisar” was voyage chartered by Stargas Ltd. to carry a cargo of
about 42,500 MT of propane from Yanbu terminal, in  Saudi Arabia, to  “one or two safe ports at
charterer's option, one safe berth each port, out of Le Havre – Hamburg range (including UK and
Stenungsund).”
The cargo of propane was shipped on board the vessel at Yanbu terminal, in Saudi Arabia, by Saudi
Aramco. The cargo was split in five parcels, for each parcel being issued a separate Bill of Lading
stating the destination as  “one or more safe ports Netherlands”. The five parcels of propane had
been purchased by Stargas Ltd. under three separate FOB contracts, two parcels directly from Saudi
Aramco and the other three parcels from Trammo Gas and Texaco, who bought themselves the
parcels from Saudi Aramco. Stargas Ltd. on-sold the entire cargo to Borealis AB on CFR terms, one
safe berth Stenungsund and ordered the vessel to sail to Stenungsund terminal in Sweden. 
The discharge of cargo at Stenungsund terminal was to be made against the charterer's letter of
indemnity.
However, when the vessel arrived at  Stenungsund terminal, the analysis of cargo samples showed
that  the  propane  cargo  had  been  contaminated  by  sulphur  compounds.  After  the  discovery  of
contamination, the CFR buyer, Borealis rejected the cargo and on the 11th November 1993 re-sold
it to Dow Europe in Holland on CIF Terneuzen terms, at a discount price.
Following the rejection of cargo by Borealis, the charterers Stargas Ltd. gave instructions to the
vessel  to  carry on the  cargo from Stenungsund terminal,  in  Sweden,  to  Terneuzen terminal,  in
Holland. The cargo was discharged at Terneuzen terminal between 17th and 24th November 1993.
At that time the Bills of Lading and other cargo documents were in paper form and it took more
time for the sellers and buyers in the chain to transfer the five Bills of Lading from one to another
than for the vessel to sail from Yanbu terminal, in Saudi Arabia to Stenungsund terminal, in Sweden
and afterwards to Terneuzen terminal, in Holland. The Bills of Lading were endorsed and forwarded
by Stargas Ltd. to Borealis on 18th January 1994 and then by Borealis to Dow Europe on 20th
January 1994, that is, long after delivery of the cargo.
The  sulphur  compounds  caused  corrosion  to  ship's  tanks  and  after  the  discharge  of  cargo  at
Terneuzen terminal, the shipowners incurred time and expense to remove the rust scale and clean
the ship's tanks in order to be fit to receive the next cargoes. The shipowners sought to recover the
costs incurred thereby from the shipper Saudi Aramco and Borealis AB, who allegedly became
liable  as  the  lawful  holders  of  Bills  of  Lading  when  they  requested  delivery  of  the  cargo  at
Stenungsund terminal.
The shipowners contended that apart  from the voyages with propane cargoes shipped by Saudi
Aramco their vessels had regularly carried propane without any problem or complaint and that the
propane cargoes shipped by Saudi Aramco had damaged the carrying vessels' tanks due to their
unknown  propensity  to  corrode,  reason  for  which  those  propane  cargoes  could  be  considered
dangerous.

6 For more on this matter see the article “In What Conditions The Commodity Buyers May Incur Liability Under The
Bills Of Lading For Vessel Demurrage At Discharge Port”

7 See Borealis AB v. Stargas Ltd. & Ors, [1998] EWCA Civ. 1337, [1998] 4 All ER 821; See Borealis AB v. Stargas
Limited and Others and Bergesen D.Y. A/S [2001] UKHL 17; [2001] 2 All ER 193; [2001] 1 Lloyd's Rep. 663.
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The shipowners' claim against Borealis was based on the following allegations: 
- That the Bills of Lading incorporated the charter party terms including the English law clause.
- That when Borealis received the Bills of Lading from Stargas Ltd. on the 19th January 1994,
Borealis  became  the  lawful  holder  of  the  Bills  of  Lading  and  subject  to  liabilities  under  the
contracts  of  carriage,  pursuant  to  the  provisions  of  section  3(1)(c)  of  COGSA  19928.  The
shipowners' counsel argued that on the 19th January 1994 Borealis became liable and remained
liable notwithstanding that on the 20th January 1994 Borealis endorsed and forwarded the Bills of
Lading to Dow Europe.
- That upon the ship's arrival at the nominated berth of Stenungsund terminal, Borealis' request for
delivery of the cargo samples for the purpose of testing constituted a demand for delivery of the
cargo  and  thereby  the  provisions  of  section  3(1)(c)  of  COGSA 1992  became  applicable  and
Borealis, as lawful holder of the Bills of Lading, became subject to the liabilities under the contracts
of carriage contained in the Bills of Lading and inherited the responsibility of the shipper Saudi
Aramco not to ship a dangerous cargo9.
Therefore the questions in dispute were:
- whether the intermediate holders of Bills of Lading remain irrevocably liable under the contract of
carriage even if they endorse over the Bills of Lading to the next buyers in the chain; and
- whether Borealis' request for delivery of the cargo samples constituted a demand for delivery of
the cargo.
In the 1998 decision of the English Court of Appeal10, Lord Justice Millett made the following
comments:

“Intermediate holders of a bill of lading remain potentially liable under the contract of carriage,
and become actually liable if they take any of the steps mentioned in Section 3(1). But unless and
until they take actual delivery of the goods their position is not irreversible; they may, for example,
withdraw the claim or demand and endorse the bill to a third party purchaser instead. […] 
In my judgment, a holder of the bill […] does not become irrevocably liable under the contract of
carriage, but is […] liable unless and until he endorses the bill to someone who also fulfils the
conditions of liability. […]
Section 3(1) imposes liability only upon those holders of the bill who have contractual rights vested
in them by virtue of Section 2(1). […] After endorsement of the bill, the endorser no longer qualifies
as a person in whom the liabilities are vested by the opening words of Section 3(1). The fact that he
did so previously and at a time when he satisfied the further conditions of liability specified in

8 The provisions of section 3(1)(c) of COGSA 1992 would only apply in a situation where, like in The “Berge Sisar”
case, the consignee takes delivery of the cargo from the carrier before the Bill of Lading was transferred to him and
subsequently becomes the lawful holder of Bill of Lading. The Bills of Lading issued for bulk commodities in
paper form are transferred along a chain of sellers and buyers with the result that the Bills of Lading reach to the
final buyer long after delivery of the cargo. Such Bills of Lading are referred to as “spent Bills of Lading” because
they  no  longer  give  the  holders  the  right  to  demand  delivery  of  the  goods  from the  carrier.  The only  rights
transferred by endorsement and delivery of such Bills of Lading are the rights of suit. In English law, the transfer of
rights of suit under the spent Bills of Lading is subject to the conditions stated in the Section 2(2)(a) of COGSA
1992. The requirement in the Section 2(2)(a) of COGSA 1992 is that the consignee has to become the holder of the
Bill of Lading pursuant to contractual arrangements made before delivery of the cargo. The date of the sale contract
between Stargas and Borealis was 13th October 1993, while the vessel arrived at Stenungsund terminal on 6th
November 1993, that is, after the “contractual arrangements” of Stargas with Borealis. The date of the sale contract
between Borealis and Dow Europe was 11th November 1993, while the vessel delivered the cargo at Terneuzen
terminal on the 24th November 1993, that is, after the “contractual arrangements” of Borealis with Dow Europe.
Therefore, when the Bills of Lading were transferred to Borealis on the 19th January 1994 and then to Dow Europe
on the 20th January 1994, they were successively holders of the Bills of Lading pursuant to the provisions of
Section  2(1)  and  (2)  and  Section  5(2)(c)  of  COGSA 1992  and  the  contractual  rights  of  suit  were  ultimately
transferred to Dow Europe.

9 See Borealis AB v. Stargas Ltd. & Anor, [2002] EWCA Civ. 757
10 See Borealis AB v. Stargas Ltd. & Ors, [1998] EWCA Civ. 1337, [1998] 4 All ER 821.
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Section 3(1) subjected him to liability but, in my opinion, only until he transferred the rights to a
new holder.”   

In the 2001 decision of the House of Lords, Lord Hobhouse of Woodborough made the following
comments:

“The liability  is dependant upon the possession of rights. It follows that […] the Act should be
construed as providing that, if the person should cease to have the rights vested in him, he should
no longer be subject to the liabilities.”

As regards  the  shipowner's  allegation  that  Borealis'  request  for  delivery  of  the  cargo  samples
constituted  a  demand  for  delivery  of  the  cargo,  Lord  Hobhouse  of  Woodborough  made  the
following comments:

“[I]n my judgment what occurred fell far short of amounting to the making of any demand for
delivery on the part of Borealis. […] The only thing done by Borealis appears to have been to direct
the master to their import jetty and then, having allowed her to berth there, to take the routine
samples from the cargo tanks before clearing the vessel for discharge into their terminal. This …
type of cooperative acts […] cannot on any view be treated as a demand by Borealis to deliver.
Further, the trade in which these parties were involved necessitates the routine sampling of the
cargo before it can be decided whether the vessel can be allowed to discharge its cargo into the
terminal.  […] What occurred did not  get even as far as the stage of Borealis  expressing their
willingness  to  receive  this  cargo  into  their  terminal.  […]  Once  Borealis  knew  what  the  true
characteristics of the cargo were, they refused to accept it from the ship.” 

“The liabilities, particularly when alleged dangerous goods are involved, may be disproportionate
to the value of the goods; the liabilities may not be covered by insurance; the endorsee may not be
fully aware of what the liabilities are. I would therefore read the phrase “demands delivery” as
referring to a formal demand made to the carrier or his agent asserting the contractual right as the
endorsee of the bill of lading to have the carrier deliver the goods to him.”

Another relevant case reported in the English jurisprudence involving a claim for liability under the
Bill of Lading contract of carriage was Primetrade AG v. Ythan Ltd. (The “Ythan”)11.
The “Ythan” case was a dispute arising from one of the ship casualties caused by DRI products. The
ship “Ythan” sank following a series of explosions in the cargo holds and the cargo was lost. The
cargo was bought by Primetrade AG on FOB terms from the Venezuelan shipper Orinoco Iron CA
for on-sale on CIF terms to a third party. The FOB purchase contract was dated 24th November
2003, while the CIF sale contract was dated 19th November 2003.
The payment of cargo was to be made through back-to-back letters of credit, one issued by UBS in
favour of FOB seller, Orinoco Iron CA, on the back of two letters of credit issued in favour of
Primetrade AG by the CIF buyers' banks.
The Charter Party Bills of Lading were required to be made out to order and blank endorsed by the
shipper, Orinoco Iron CA. The Bills of Lading arrived at UBS about two weeks after the casualty.
After being informed about the loss of cargo, the CIF buyers cancelled the letters of credit issued by
their banks in favour of Primetrade AG.
On 22nd March 2004, UBS made the payment under letter of credit to the shipper Orinoco Iron CA
and then,  on Primetrade's  instructions,  sent  the Bills  of  Lading to  insurance brokers,  Marsh &
Lennan for the settlement of insurance claim with the cargo underwriters.

11 [2005] EWHC 2399 (Comm); [2006] 1 Lloyd's Rep 457.

Commoditylaw's Oil Trade Review Edition No.3/August 2020 | 9



After  the  payment  of  insurance  claim for  the  loss  of  cargo,  the  underwriter's recovery  agents
demanded a security in the form of a Letter of Undertaking from the ship's P&I Club for a cargo
claim.  The underwriter's recovery agents were specifically authorised by Primetrade AG to seek
security from the ship's P&I Club for a cargo claim. Previously, a week after the casualty, that is
before  even  the  Bills  of  Lading  to  have  arrived  at  UBS,  Primetrade  AG had  sent  a  letter  to
shipowner's agents, reserving its rights and those of the cargo underwriters.
The problem with Primetrade's letter addressed to shipowner's agents was that it was sent at a time
when Primetrade did not have the possession of the Bills of Lading to be considered lawful holder
of the Bills of Lading pursuant to the section 2(2) of COGSA 1992. The English Commercial Court
held that:

“the claim has to be made at the time that the maker is the holder of the bill of lading and the right
of suit is vested in the holder, rather than any time before then. […][T]he question of whether a
claim is made must be decided by examining what happened after the alleged “claimant” is vested
with rights of suit pursuant to section 2(1).”

The Court held that upon payment under letter of credit to the shipper Orinoco Iron CA, UBS had
become the lawful holder of Bills of Lading pursuant to Section 5(2)(c) of COGSA 1992. This is
because UBS would have become the lawful holder of the Bills of Lading pursuant to Section 5(2)
(b) of COGSA 1992 if the “transaction”, i.e. the transfer of the Bills of Lading to UBS upon the
payment to Orinoco Iron CA12, had taken place before the ship and the cargo were lost.
Although thereafter UBS gave up possession of the Bills of Lading when it sent them to insurance
broker, the English Commercial Court held that UBS remained the lawful holder of the Bills of
Lading pursuant to Section 5(2)(c) of COGSA 1992. The purpose of mailing the Bills of Lading by
UBS to insurance brokers it was not to transfer the rights of suit under the contract of carriage but to
enable Primetrade AG to obtain the payment of insurance claim from the cargo underwriters. Had
the loss of cargo not occurred, the Bills of Lading would have remained in the possession of UBS
until the payment had been made under the letters of credit issued in favour of Primetrade AG.
Therefore, Primetrade AG would not have become a holder of the Bills of Lading “by virtue of”
such a “transaction” had it occurred at a time when the possession of the Bills of Lading gave a
right (as against the carrier) to possession of the goods.
The Court concluded that “as Primetrade was not the “holder” of the bills of lading, no rights of
suit could be transferred to it under section 2(1)(a)” so that “Primetrade could not pass on any
rights of suit to the underwriters.”
The case reached in Court because the shipowner did not wait for Primetrade to bring a legal action
for the cargo loss and made a claim against Primetrade for the financial losses incurred as a result of
the casualty. The shipowner alleged that the loss of vessel “Ythan” was caused by the shipment on
board of a dangerous cargo, that Primetrade AG became the lawful holder of the Bills of Lading and
that the request for security with the implicit threat to arrest a vessel owned by the shipowner was a
sufficiently formal and unequivocal act to indicate that Primetrade and cargo insurer intended to
make a claim against the shipowner under the Bill of Lading contract of carriage.
The English Commercial Court held that the request for security did not constitute a formal claim
against the carrier. The Court argued that in their request for security the underwriter's recovery
agents did not state that it was Primetrade AG that was making a claim. Primetrade AG was just one
of the possible claimants because at the time of request it was not known who held the title to the
cargo. For this reason, the Letter of Undertaking issued by the ship's P&I Club did not identify a
potential claimant being instead addressed to any person entitled to sue in respect of the cargo. 

12 The English Commercial Court said that the word “transaction” is used in COGSA 1992 with reference to “the
physical  process by which the bill of lading is transferred from one person to another.”
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The Court held that the question whether a request for security with an implied threat of arrest of
the ship may be considered a formal claim under the contract of carriage is  a question of fact
depending on what the Bill of Lading holder says or does to shipowners through the P&I Club. In
The “Ythan” case Primetrade did not state in the letter addressed to shipowner's agents that it had
decided to exercise its rights of suit under the Bills of Lading nor it expressed its view as to the
liability of the shipowner for the cargo loss. 
The UK Carriage of Goods by Sea Act 1992 give the carriers the possibility to recover from the
buyers of cargo when it is not possible to start a legal action directly against the shippers, but, as it
can be seen from the cases mentioned above, the shipping companies often do not know at the time
they make the claims or counterclaims in the arbitration or Court proceedings whether the cargo
claimants are the lawful holders of Bill of Lading or not. 
To date, the only reported case where the provisions of section 3(1)(b) of COGSA 1992 were indeed
applicable  was  Petroleo  Brasiliero  S.A.  and Others  v.  Mellitus  Shipping Inc.  (The  “Baltic
Flame”)13, another propane contamination case from 1993 related to the shipments made by Saudi
Aramco from Yanbu terminal. The facts were similar to The “Berge Sisar” case, except that in this
case the buyer of the propane cargoes, Petroleo Brasiliero S.A. started the legal dispute.
Petroleo Brasiliero S.A. brought two legal actions as lawful holders of the Bills of Lading against
the shipowner Mellitus Shipping Inc. for the cargo contamination, making what Lord Hobhouse of
Woodborough referred to in The “Berge Sisar” case as a “formal claim”.
The  shipowner  counterclaimed  based  on  the  experts'  investigation  report  for  the  ship's  tanks
cleaning costs arguing that the propane cargoes were contaminated before shipment and by making
claims under the contracts of carriage as lawful holder of the Bills of Lading, Petroleo Brasiliero
S.A., became liable under the contracts of carriage contained therein for the loading of a dangerous
cargo. Although the case was ultimately settled by mediation out of Court, it remain a good example
of how the carriers can take advantage of the provisions of section 3(1)(b) of COGSA 1992. 

13 [2001] EWCA Civ 418; [2001] 2 Lloyd's Rep. 203.
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The Bills Of Lading Provisions As To The Obligation To Nominate A Safe Port Of Discharge

In  the  modern  tanker  voyage  charterparties,  the  safe  port  warranty  has  been  replaced  by  due
diligence  clauses  whereby  the  charterers  undertake  solely  to  exercise  due  diligence  when
nominating the ports of discharge and accept liability only in case of loss or damage caused by their
failure to exercise due diligence. The oil trading companies introduced the due diligence clauses
because they charter vessels to carry cargoes sold afloat during the carriage to other companies
usually along a chain of sellers and buyers, the port of discharge being actually nominated by the
final buyers rather than the charterers. The last sale in the chain often made by the charterers is
either a CFR sale or a CIF sale or a DAP sale.
In the Ex Ship sales (DAP in INCOTERMS 2010), the Bills of Lading are not required for payment
because the sellers do not have to provide the evidence of shipment of goods, but in CFR and CIF
deliveries the Bills of Lading are required for payment and when the Bills of Lading are transferred
to CFR and CIF buyers, it will become the contract of carriage between the shipowners as carrier
and CFR and CIF buyers as third party holders. Given that the terms of the Bills of Lading will
govern the rights and obligations of the contracting parties and that the charterers want to pass
responsibility for the nomination of the port of discharge to the final buyers and holders of the Bills
of Lading, it has become customary for the charterers to ask the shipowners to state the destination
in the Bills of Lading as one or two safe ports or as one or more safe ports within a geographical
area or within a range of ports, thereby giving the final buyers of cargo and holders of the Bills of
Lading the right to nominate the port or ports of discharge within the specified geographical area or
the range of ports  with the obligation to nominate a safe port1 or  safe ports,  in  line with their
corresponding right and obligation under the sale contracts.
This practice is common in CFR and CIF sales of bulk commodities such as crude oil, LPG and
coal which are traded afloat during the carriage, the ultimate destination of cargo being unknown at
the time of shipment and issuance of Bills of Lading.
Since the CFR and CIF sales are subject to the buyers' obligation to nominate a safe port and a safe
berth, the CFR and CIF prices of cargoes of crude oil, LPG and coal are commonly quoted with the
“safe  port”  or  “safe  port/berth”  terms  in  the  sale  contracts  and  invoices  and  thereby  all  other
documents required for payment, including the Bills of Lading, must show the destination with the
same terms. Most of the commodity trading companies accept the Bills of Lading with the “safe
port” or “safe port/berth” terms unaware of their meaning and the potential liabilities they may
incur.

The Effect Of “Safe Port” Terms When Used In The Description Of The Port Of Discharge

The effect of the words “safe port” was explained in the English law case AIC Ltd. v. Marine Pilot
Ltd. (The “Archimidis”)2, a case which involved a claim for breach of a safe port warranty in a
voyage charter party.  The English Commercial  Court held that where the terms “safe port” are

1 The right to send the vessel to a port within a geographical area or a range of ports gives rise to the obligation to
nominate a safe port. See Reardon Smith Line Ltd. v. Australian Wheat Board (The “Houston City”), [1954] 2
Lloyd's Rep. 148; [1956] 1 Lloyd's Rep. 1; [1956] A.C. 266.

2 [2007] EWHC 1182 (Comm); [2007] 2 Lloyd's Rep. 101.

Commoditylaw's Oil Trade Review Edition No.3/August 2020 | 12

The Potential Liability Of CFR And CIF Buyers When Accepting 
Bills Of Lading With Safe Port Warranty And War Risks Clause

by Vlad Cioarec, International Trade Consultant



expressly stated in the contract of carriage with reference to the port of discharge, they constitute a
safe port warranty regardless of whether the port of discharge is named as a single port or is stated
as one of a range of ports. Mrs. Justice Gloster said that:

“if the word “safe” is used in a charterparty to describe a port, whether named or unnamed, it
does  indeed  result  in  the  charterer  warranting  the  safety  of  the  port  named,  or  subsequently
nominated by him.” 

Therefore, if the charterer has the obligation to nominate one or two safe ports out of a range of
ports or a geographical area, the safe port warranty applies to the port or ports to be nominated. 
As charterers in charterparties, the shippers and final holders of the Bills  of Lading stating the
destination as “one or two safe ports” or “one or more safe ports” within a geographical area or a
range of ports warrant the safety of the port or ports to be nominated, the shipowners agreeing to
comply with their instructions on condition that the port nominated will be safe at the time of the
vessel's arrival, stay and departure. In case of a cargo sold along a chain of sellers and buyers, the
shippers will have no interest and involvement in the nomination of the port of discharge. Once the
final buyers obtain the Bills of Lading and thereby the right to nominate the port of discharge, they
must comply with the safe port warranty and nominate a prospectively safe port3 where the vessel
can safely reach, stay as far as necessary for the discharge of cargo and depart from at the relevant
time4. The express warranty that the port nominated is prospectively safe is considered to be given
at the time of port nomination5.

What Does The Safe Port Warranty Cover

The safe port warranty covers both the physical and political risks.
The physical risks are the risks resulting from the deficiencies in the set-up of the port. 
In  Kodros  Shipping  Corporation  v.  Empresa  Cubana  de  Fletes  (The  “Evia  No.2”)6,  Lord
Denning said that in order to be considered physically safe, the port “must be safe in its set-up as a
port”.

“There must be buoys to mark the [access] channel, lights to point the way, pilots available to steer,
a system to forecast the weather, good places to drop anchor, sufficient room to manoeuvre, sound
berths, and so forth. In so far as any of these precautions are necessary - and the set-up of the port
is deficient in them - then it is not a “safe port”.”

In the English case law, the following deficiencies in the set-up of the port have been held a breach
of safe port warranty:
- the tendency to sudden storms, in The “Stork”, [1955] 1 Lloyd's Rep. 349; [1955] 2 Q.B. 68;
- the absence of navigational aids, in Independent Petroleum Group Ltd. v. Seacarriers Count Pte
Ltd. (The “Count”), [2006] EWHC 3222; [2008] 1 Lloyd's Rep. 72;
- the unsound berths, in The “Houston City”, [1956] 1 Lloyd's Rep 1; [1956] AC 266;
- the lack of reliable holding ground in the anchorage area, in The “Eastern City”, [1958] 2 Lloyd's
Rep. 127;
- the absence of an adequate weather forecasting system, in The “Dagmar”, [1968] 2 Lloyd's Rep.
563;

3 The safe port warranty is a warranty of prospective safety.
4 See Leeds Shipping Co. Ltd. v. Société Francaise Bunge (The “Eastern City”), [1958] 2 Loyd's Rep. 127 
5 See Kodros Shipping Corporation v. Empresa Cubana de Fletes (The “Evia No.2”), [1982] 2 Lloyd's Rep. 307; and 

Motor Oil Hellas (Corinth) Refineries S.A. v. Shipping Corp of India (The “Kanchenjunga”), [1990] 1 Lloyd's Rep.
391

6 [1982] 2 Lloyd's Rep. 307.
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- insufficient sea-room to manoeuvre in port in bad weather, in The “Khian Sea”, [1979] 1 Lloyd's
Rep. 545;
-  seabed  vulnerability  to  silting,  in  The  “Pendrecht”,  [1980]  2  Lloyd's  Rep.  56;  Transoceanic
Petroleum Carriers v. Cook Industries Inc. (The “Mary Lou”), [1981] 2 Lloyd's Rep. 272;
- insufficient depth of water caused by the seabed vulnerability to silting, in AIC Ltd. v. Marine
Pilot Ltd. (The “Archimidis”), [2007] EWHC 1182 (Comm); [2007] 2 Lloyd's Rep. 101;
- the lack of a proper system for monitoring the safety of the access channel and for warning the
ships about the hazards, in Independent Petroleum Group Ltd. v. Seacarriers Count Pte Ltd. (The
“Count”),  [2006]  EWHC 3222;  [2008]  1  Lloyd's  Rep 72;  Maintop Shipping Company Ltd.  v.
Bulkindo Lines Pte Ltd. (The “Marinicki”), [2003] EWHC 1894 (Admlty.); [2003] 2 Lloyd's Rep.
655.
The political risks are the risks arising from the political unsafety, including the hostilities of war,
blockades,  acts  of  terrorists,  acts  of  piracy,  revolution,  rebellion,  civil  commotion,  which  may
expose the ship to dangers such as the risk of an attack on the ship or the risk that the ship will be
blockaded and trapped at the port of discharge.
Not every risk will render a port unsafe but only the risks considered to be characteristics of the
port. When the final buyers of cargo nominate the port of discharge, they warrant the prospective
safety (physical safety and political safety) of the port nominated, guaranteeing the safety of the
vessel, crew and cargo carried on board against the risks considered to be characteristics of the
port7. The final buyers may become liable as Bill of Lading holders for breach of the safe port
warranty only if the danger to which the vessel was exposed is considered a characteristic of the
port.
The shippers and final holders of the Bills of Lading cannot be held liable for breach of the safe port
warranty if the carrier's loss is caused by an unexpected event or by the negligence of the Master in
navigating the ship.
The  safe  port  warranty  does  not  cover  the  dangers  resulting  from  an  unexpected,  abnormal
occurrence which cannot be avoided by good navigation and seamanship. If notwithstanding that
the characteristics of the port make the port  prospectively safe,  some unexpected and abnormal
event suddenly occurs which creates conditions of unsafety and as a result  the ship is delayed,
damaged or destroyed, those risks will fall upon the hull underwriters8.
If the Master's negligence in the navigation of the ship is considered to be the cause of the casualty
at the port of discharge, the Master shall be the one responsible for the resulting damage or loss9.
In case of a claim for breach of the safe port warranty, the question whether the port of discharge
was safe or not will be whether the danger to which the ship was exposed is a characteristic of the
port or was an unexpected, abnormal event or the casualty was caused by the Master's negligence. 
The carriers can recover the loss incurred at the port of discharge only if the event that caused the
casualty or delay to the ship had occurred sufficiently frequently to be considered a characteristic of
the port10. If the danger to the vessel was foreseeable at the time of the port nomination, it will be
considered a characteristic of the port11.
In Pearl Carriers Inc. v. Japan Line Ltd. (The “Chemical Venture”)12, the fact that three ships
had been attacked in the preceding eleven days by the Iranian Air Force, all in the same channel
through which the ship “Chemical Venture” was expected to proceed, it was considered sufficient to
become a characteristic of the approach voyage of any ship bound for the port of Mina Al Ahmadi.

7 See Kodros Shipping Corporation v. Empresa Cubana de Fletes (The “Evia No.2”), [1982] 2 Lloyd's Rep. 307
8 See Leeds Shipping Co. Ltd. v. Société Francaise Bunge (The “Eastern City”), [1958] 2 Loyd's Rep. 127 
9 See Aegean Sea Traders Corporation v. Repsol Petroleo S.A. (The “Aegean Sea”), [1998] 2 Lloyd's Rep. 39.
10 See Transoceanic Petroleum Carriers v. Cook Industries Inc. (The “Mary Lou”), [1981] 2 Lloyd's Rep. 272
11 See K/S Penta Shipping A/S v. Ethiopian Shipping Lines Corporation (The “Saga Cob”), [1991] 2 Lloyd's Rep. 

398.
12 [1993] 1 Lloyd's Rep. 508
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In K/S Penta Shipping A/S v. Ethiopian Shipping Lines Corp. (The “Saga Cob”)13, the English
Court of Appeal held that if the port is declared a high-risk zone by the  Joint War Committee in
London and the war risk underwriters charge an additional premium to cover the ships operating at
or off the nominated port, it means that the war risks are foreseeable.

The Potential Liabilities For Breach Of The Safe Port Warranty

If the Bills of Lading contain a safe port warranty in respect of the port to be nominated by the final
holders of Bills of Lading, then the final holders must comply with the safe port warranty and
nominate a port that is physically and politically safe. The nomination of an unsafe port under a Bill
of Lading containing a safe port warranty will constitute a breach of contract of carriage for which
the carriers shall be entitled to recover damages in respect of any resulting loss.

Potential Liabilities For Losses Caused By The Port's Physical Unsafety 

The Liability For The Extra Expenses Incurred To Avoid Physical Dangers

An example of such extra expenses is the cost of lightering in case of insufficient depth of water at
the port of discharge. The carrier's entitlement to recover the extra expenses for lightering has been
upheld in the English case law in two cases.
In Hall Bross. Etc. S.S. Co. v. R.&W. Paul14, the voyage charter party required the ship “to call at
Teneriffe for orders to discharge at a safe port in the United Kingdom or so near thereto as she can
safely  get”.  At  Teneriffe  the  Master  received orders  to  discharge  the  cargo at  King's  Lynn,  in
Norfolk. Upon the vessel's arrival at King's Lynn, the Master found that the depth of water was
insufficient for the vessel to proceed to berth with the full cargo on board and had to discharge part
of  the  cargo  in  lighter  vessels  before  proceeding  to  berth.  The  shipowners  claimed  the  extra
expenses for lightering on the basis that the port of discharge nominated by the charterer was not a
safe port and the charterer committed a breach of contract by ordering the vessel to proceed there.
The shipowners' claim was upheld by the Court.
In AIC Ltd. v. Marine Pilot Ltd. (The “Archimidis”)15, the LMAA Tribunal held that “a port can
be unsafe because of a need for lightering to get into or out of it”. The word “safely” in the safe
port warranty of the charter party meant  “safely as a laden ship”.  If the vessel, laden with the
contractual cargo, cannot undertake the discharging operations in safety, there is an obvious danger
due to the risk of grounding and thereby a breach of the safe port warranty. In such case, the safe
port warranty will entitle the shipowners to recover the extra expenses for lightering. The English
Commercial Court and English Court of Appeal upheld the conclusion of the LMAA Tribunal16.

The  Liability  For  Damages  In  Case  Of  Detention  Of  Vessel  At  The  Port  Of  Discharge
Following The Completion Of Discharging Operations

In  Independent Petroleum Group Ltd. v.  Seacarriers  Count Pte Ltd. (The “Count”)17,  the
charter party stated the destination as “1, 2 or 3 safe ports East Africa Mombassa / Beira range”.
The charterers nominated the port of Beira for discharge of part of the cargo.
Upon arrival in port, the vessel “Count” could not proceed to berth because another inbound vessel
went aground in the channel linking the port to the sea. The vessel “Count” had to wait five days for
the other vessel to be re-floated and complete the discharge operations to proceed to berth. The

13 [1992] 2 Lloyd's Rep. 545.
14 1914 111 L.T. 811: 30 T.L.R. 598
15 [2007] EWHC 1182 (Comm); [2007] 2 Lloyd's Rep. 101
16 See AIC Ltd. v. Marine Pilot Ltd., [2008] EWCA Civ. 175; [2008] 1 Lloyd's Rep. 597.
17 [2006] EWHC 3222; [2008] 1 Lloyd's Rep 72.
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vessel  “Count”  reached  safely  to  berth  and  discharged  the  cargo,  but  upon  the  completion  of
discharging operations, she was prevented to sail from the port for a period of four days because
another vessel run aground in the channel.
The shipowners claimed the payment of demurrage charge for the five days lost between the time of
arrival and time when the vessel proceeded to berth and damages for detention of vessel during the
four days after the completion of discharge. The dispute concerned the shipowners' right to claim
damages for detention of vessel during the four days after the completion of discharge.
The shipowners  claimed damages for  detention  of  vessel  on the  ground that  the  financial  loss
incurred due to  the detention of  vessel  resulted from the breach by charterers  of the safe port
warranty.
The LMAA Tribunal and later the English Commercial Court upheld the shipowners' claim and held
that the port of Beira was prospectively unsafe at the time of nomination because the fact that the
buoys marking the access channel were not correctly positioned at the time of the vessel's arrival in
port meant that the channel had not been adequately monitored or there was no adequate system in
operation  for  monitoring  the  access  channel  and  therefore,  it  was  unlikely  that  at  the  date  of
nomination the buoys were properly positioned.

The Liability For The Cost Of Repairs, If The Vessel Is Damaged

In Maintop Shipping Company Ltd. v. Bulkindo Lines Pte Ltd. (The “Marinicki”)18, the vessel
was damaged by an underwater obstruction in the access channel to the port. The shipowners sought
to recover the cost of repairs by making a claim for breach of the safe port warranty. The English
High  Court  held  that  the  port  was  unsafe  because  there  was  no  proper  system  in  place  for
monitoring the safety of the access channel to the port and for warning the vessels through buoys
that there was an obstacle in the channel.

The Liability For The Value Of The Vessel, If The Vessel Is Lost

In  Gard Marine & Energy Ltd. v.  China National Chartering Co. Ltd. (Rev 1)19,  the bulk
carrier “Ocean Victory” had to interrupt discharging a cargo of iron ore and move out in the open
sea following a warning of high sea waves and possible effect on the ship safety at berth. When the
vessel entered in the open sea, the Master lost control of the vessel which was driven back onto the
breakwater wall where the vessel grounded and became a total loss. Following the casualty, the hull
underwriters paid the value of the vessel to shipowners and then sought to recover from the time
charterers the amount of US$ 137.7 million as damages for breach of the safe port warranty. Of the
amount of US$ 137.7 million, US$ 88.5 million was the market value of the vessel, US$ 12 million
was the cost of salvage services, US$ 35 million was the cost of wreck removal.
At first instance, the English Commercial Court held that the charterers were liable for breach of the
safe port warranty and thereby, the hull underwriters were entitled to recover the market value of
the vessel, cost of the salvage services and cost of the wreck removal, but in appeal the English
Court of Appeal held that the simultaneous occurrence of two weather conditions on the casualty
date (namely the phenomenon of swell from “long waves” which have forced the vessel to leave the
berth and a very severe northerly gale which meant that the vessel could not safely leave the port)
was an abnormal occurrence and there was no breach of the safe port warranty.
Although the cases mentioned above were claims under charterparties, the commodity traders can
be confronted too with such claims if they nominate the port of discharge as Bill of Lading holders. 

18 [2003] EWHC 1894 (Admlty.); [2003] 2 Lloyd's Rep. 655.
19 [2015] EWCA Civ 16
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Potential Liabilities For Losses Caused By The Port's Political Unsafety

The Liability For The Extra Expenses Incurred To Avoid The War Risks

If a port which is prospectively safe for the ship at the time of nomination subsequently becomes
unsafe while the ship carrying the cargo is en route to that port, a safe port warranty provided in the
Bill of Lading in respect of the port of discharge will entitle the carriers to reject the nomination and
ask the cargo owners to nominate an alternative safe port20.
The  Bills  of  Lading  War  Risks  Clauses  provide  further  that  if  the  Master  and/or  shipowners
consider  that  the vessel,  crew and cargo carried on board  may be exposed to  war  risks  at  the
originally nominated port, they shall be entitled to refuse to continue the voyage to that port and to
require the cargo owners to nominate an alternative safe port within 48 hours from the shipowners'
request and if the cargo owners fail to nominate an alternative safe port within 48 hours from the
shipowners' request, the Master and shipowners shall have the liberty to deviate from the original
route and proceed to  an alternative safe port  (nearest  safe  port)  and discharge the cargo there,
regardless of whether the respective port is within the range of ports stated in the Bill of Lading or
not.  In  such case,  the shipowners shall  be entitled to  recover  from the cargo owners the extra
expenses involved in reaching and discharging the cargo at the alternative safe port as well as the
extra expenses arising from the Master's compliance with the orders and directions given by the war
risk underwriters or the Government of the flag state. 
The extra expenses may include:
- the cost of the time lost by the vessel for waiting the cargo owners' (i.e. Bill of Lading holders)
nomination of an alternative safe port, to be recovered as damages for detention21 unless the charter
party provides that the time lost thereby shall be considered as part of the time spent by the vessel
on the voyage;
- the demurrage charge, if the time spent by the vessel on the voyage and time used for discharging
exceed  the  time  which  would  have  been  used  by  the  vessel  had  the  vessel  proceeded  to  the
originally nominated port of discharge;
- the cost of extra bunkers consumed by the vessel if they are greater than those which would have
been consumed on the voyage to the port originally nominated by the cargo owners;
- the extra port charges incurred at the actual port of discharge if they are greater than those which
would have been incurred at the originally nominated port22.
In order to be able to recover these extra expenses, the Bills of Lading issued for the cargo in
question must contain both a War Risks Clause providing the cargo owners' obligation to pay the
extra expenses and a safe port warranty in respect of the port of discharge because the only way the
carriers can justify the deviation from the original route in case the vessel is exposed to war risks at
the originally nominated port is by reference to an express safe port warranty in the Bill of Lading. 
BPVOY4  and  SHELLVOY  6  tanker  voyage  charterparties  provide  expressly  the  charterers'
obligation to include in the Bills of Lading War Risks Clauses similar to the relevant charter party
clauses but amended to address the rights and obligations of cargo owners as Bill of Lading holders,
by  replacing  the  provisions  referring  to  the  charterers'  rights  and  obligations  with  provisions
stipulating the rights and obligations of the cargo owners23.
The War Risks Clauses can be either stated verbatim in the Bills of Lading as in the Clause 4 of the
SHELL Bill of Lading form or incorporated by express reference as in the Charter Party Bill of

20 See Motor Oil Hellas (Corinth) Refineries S.A. v. Shipping Corp of India (The “Kanchenjunga”), [1990] 1 Lloyd's
Rep. 391

21 See Ogden v. Graham, (1861) 1 Best & Smith, 739; 121 E.R. 901
22 In Evans v. Bullock, 1877 38 L.T. 34, the charterer nominated a port where upon arrival the Master found that the

ship could not safely unload the cargo there. The Master proceeded to another port and upon discharging the cargo
there, the shipowners claimed successfully the excess port dues at the actual port of discharge. 

23 See the Sub-Clause 30.2 of BPVOY 4 and the Sub-Clause 33.3 of SHELLVOY 6.
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Lading forms published by BIMCO24. As regards the effect of incorporation of the charter party
clauses by express reference, the English Courts held in The “Rena K”25 and Miramar Maritime
Corp.  v.  Holborn  Oil  Trading  (The  “Miramar”)26 that  if  the  Bill  of  Lading  incorporates
specifically a charter party clause, it is permissible to manipulate the wording of the incorporated
clause to fit into the Bill of Lading contract of carriage. Even so, it is questionable whether the extra
expenses can be imposed upon the Bill of Lading holders given that the BIMCO War Risks Clause
– VOYWAR 2013 provides that the alternative safe port must be nominated by the charterers and
that the charterers shall be liable for the extra expenses. Therefore, for the shipowners the effective
incorporation of the War Risks Clause into the Bills of Lading with provisions stipulating the rights
and obligations of the cargo owners as Bill of Lading holders is safer than the incorporation by
reference of the war risks clause of the charter party because it avoids disputes as to the liability for
payment of extra expenses.
Given the potential liability of CFR and CIF buyers for extra expenses arising from the detention
and/or  deviation  of  the vessel  from the original  route,  the  CFR and CIF sale  contracts  should
mention the buyers' consent to accept Bills of Lading containing a War Risks Clause and buyers'
liability for extra expenses, to avoid the involvement of sellers in disputes between the carriers and
buyers in case it is necessary for the vessel to deviate from the original route to avoid the war risks.
The Clause 14 of FOSFA Contract No. 81 used for the CIF sales of palm and palm kernel oil
products provides an example of such provisions:

“WAR DEVIATION: Buyers agree to accept Bill of Lading containing the Chamber of Shipping
War Deviation Clause and/or any other recognised official War Deviation Clause. 
Any extra charges,  duties and taxes  incurred by reason of such deviation or  detention are for
Buyers' account and cost.”

The  Liability  For  Damages  In  Case  Of  Detention  Of  Vessel  At  The  Port  Of  Discharge
Following The Completion Of Discharging Operations

In Uni-Ocean Lines Pte Ltd. v. C-Trade S.A. (The “Lucille”)27, the vessel “Lucille” was ordered
to enter into the port of discharge, Basrah, at a time when the outbreak of war between Iraq and Iran
was imminent. Upon the completion of discharge of cargo, the vessel was trapped in the port due to
the war between Iraq and Iran.
The LMAA Tribunal held that the war like situation on the date when the vessel was ordered to
enter into the port was sufficient to render the port unsafe. The fact that within two days the Shatt Al
Arab waterway was closed, it was not something unexpected. The risk of outbreak of war could
have been anticipated at the time when the order was given to enter into the port of Basrah. By that
time, it became a characteristic of the port.
By ordering the vessel to enter into an unsafe port, the charterers were acting in breach of the safe
port warranty and were thereby responsible for the entrapment of the vessel.

24 See GRAINCONBILL – the Bill of Lading form to be used for grain shipments; COAL-OREVOYBILL – the Bill
of Lading form to be used for coal and iron ore shipments; OREVOYBILL – the Bill of Lading form to be used for
iron ore shipments; POLCOALBILL – the Bill of Lading form to be used for coal shipments; 
CHEMTANKVOYBILL – the Bill of Lading form to be used for the liquid chemical shipments.

25 [1978] 1 Lloyd's Rep. 545
26 [1984] A.C. 676; [1984] 2 Lloyd's Rep. 129.
27 [1984] 1 Lloyd's Rep. 244
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The Liability For The Cost Of Repairs, If The Vessel Is Damaged Or For The Value Of The
Vessel, If The Vessel Is Destroyed At The Port Of Discharge

Once the final buyers obtain the Bills  of Lading and thereby the right to nominate the port  of
discharge, they must comply with the safe port warranty and nominate a port that is prospectively
safe for the vessel to approach, stay as far as necessary for the discharge of cargo and depart from at
the relevant time28. The express warranty that the port nominated is prospectively safe is considered
to be given at the time of port nomination29.
If the port originally nominated subsequently becomes unsafe while the vessel carrying the cargo is
en route to that port, the carrier will be entitled to reject the nomination and ask the cargo owners to
nominate an alternative safe port30.
But if the carriers, notwithstanding their right to reject the nomination of an unsafe port, comply
with the nomination and thereby their ship is damaged or destroyed or is trapped at the nominated
port, the carriers would still be entitled to recover damages for breach of the safe port warranty,
because by complying with the nomination the carriers waive the right to reject the nomination but
not the right to claim damages31.
The liability for damage or loss of the vessel will depend on whether the event that caused the
casualty, for instance, a missile attack or seaborne attack on the vessel, was sufficiently foreseeable
to be considered a characteristic of the port32. 
If such attacks are considered a characteristic of a port, the port will be excluded from the standard
Hull & Machinery insurance cover. If nonetheless, the carriers decide to proceed to and enter into
such a port, they can request a war risk insurance cover for the period of time the vessel will need to
stay in the port. The war risks clauses of the voyage charter parties provide expressly the charterers'
obligation  to  reimburse  the  additional  war  risks  insurance  premium  and  crew  war  bonus  to
shipowners.  In  turn,  the  CFR and  CIF  sellers  of  bulk  commodities  chartering  vessels  for  the
carriage of cargoes will recover from the final buyers under the terms of the sale contract.
If the vessel is damaged or destroyed at the port of discharge, the hull underwriters cannot claim the
financial loss from the charterers who paid the additional war risks insurance premium. In Kodros
Shipping Corporation of Monrovia v.  Empresa Cubana de Fletes (The “Evia No.2”)33,  the
House of Lords held that if the charterer is required to pay under the charter party the additional
cost of insuring the ship against the war risks, the shipowners cannot thereafter claim damages for
breach of the safe port warranty. But the shipowners could try to recover from the cargo owners
through a claim for breach of the safe port warranty under the Bill of Lading terms, since there is no
direct  contractual  obligation on the  part  of  cargo owners  as  Bill  of  Lading holders  to  pay the
additional war risks insurance premium to the shipowners under the War Risks Clauses of the Bills
of Lading.

28 See Leeds Shipping Co. Ltd. v. Société Francaise Bunge (The “Eastern City”), [1958] 2 Loyd's Rep. 127 
29 See Kodros Shipping Corporation v. Empresa Cubana de Fletes (The “Evia No.2”), [1982] 2 Lloyd's Rep. 307; and 

Motor Oil Hellas (Corinth) Refineries S.A. v. Shipping Corp of India (The “Kanchenjunga”), [1990] 1 Lloyd's Rep.
391

30 See Motor Oil Hellas (Corinth) Refineries S.A. v. Shipping Corp of India (The “Kanchenjunga”), [1990] 1 Lloyd's
Rep. 391

31 See Motor Oil Hellas (Corinth) Refineries S.A. v. Shipping Corp of India (The “Kanchenjunga”), [1990] 1 Lloyd's
Rep. 391

32 See Pearl Carriers Inc. v. Japan Line Ltd. (The “Chemical Venture”), [1993] 1 Lloyd's Rep. 508
33 [1983] 1 AC 736; [1982] 2 Lloyd's Rep. 307.
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In  What  Conditions  The  Carriers  May  Impose  Liability  For  Breach  Of  The  Safe  Port
Warranty Upon The Bill Of Lading Holders

In the FOB sales, the shippers have the right to exercise control over the goods shipped on board the
vessel until the delivery of the Bills of Lading duly endorsed to the FOB buyers in exchange for
payment. After the transfer of contractual rights by endorsement and delivery of the Bills of Lading
to the FOB buyers and then further on by the FOB buyers along a chain of commodity traders, the
shippers will lose the right to exercise control over the goods.
If  the  final  buyers  procure the  goods on CFR or  CIF terms  and obtain  the Bills  of  Lading in
exchange for payment, in due time after the shipment34, they will be able to exercise control over
the goods by presenting the Bills of Lading duly endorsed to the carrier either directly or through its
agents35.
If  the  CFR or  CIF  buyers  present  the  Bills  of  Lading  duly  endorsed  to  the  carriers  and  give
instructions to the carriers to proceed to a port within the range of ports or geographical area stated
in the Bills of Lading and deliver the goods there, the Article 58 of the Rotterdam Rules provides
that they will assume thereby any liabilities imposed on them under the contract of carriage “to the
extent  that  such  liabilities  are  incorporated  in  or  ascertainable  from the  negotiable  transport
document or the negotiable electronic transport record”. This means that if the Bills of Lading
contain an express safe port warranty in respect of the port of discharge to be nominated by the final
holders, the carriers may impose any liability for breach of the safe port warranty in case the port
nominated proves to be unsafe for the vessel, crew and cargo on board. At least this will be the
position in jurisdictions where the Rotterdam Rules apply and in the US Courts which adopted the
rule that if the Bill of Lading holders exercise acts of control over the goods carried on board the
vessel, such as the nomination of the port of discharge during the carriage, they will become liable
under the contract of carriage for any liabilities arising therefrom36.
It remains the question whether the instructions given to the carriers, following the presentation of
Bill of Lading (electronic Bill of Lading) to the Master, to proceed and discharge the cargo to a port
within the range of ports stated in the Bill of Lading would be considered a formal demand for
delivery  of  the  cargo  carried  on  board,  in  case  of  a  claim  brought  in  English  Courts  or  in
jurisdictions which apply the English law, particularly Singapore and Australia.
When the final holders present the Bill of Lading (electronic Bill of Lading) to the Master, they
become irrevocably liable under the contract of carriage because they cannot thereafter endorse the
Bill of Lading to someone else37. The final holder is the only person entitled to demand delivery of
the goods from the carrier38.
The conditions for the imposition of liability for breach of the safe port warranty under the Bill of
Lading contract of carriage were discussed by Thomas J., judge of the English Commercial Court in
the English law case  Aegean Sea Traders Corporation v. Repsol Petroleo S.A. (The “Aegean
Sea”)39.
In that case a cargo of approximately 80,000 metric tonnes of crude oil shipped on board the vessel
“Aegean Sea” at Sullom Voe Terminal was sold along a chain of sellers and buyers down to the
Spanish oil company Repsol Petroleo S.A.. The vessel “Aegean Sea” was chartered by Repsol Oil

34 The electronic Bills of Lading can be transferred and produced back to the vessel's Master in a couple of hours after
the shipment.

35 The Article 51 paragraph 3 (c) of the Rotterdam Rules provides that: “In order to exercise the right of control, the
holder shall produce the negotiable transport document to the carrier … If more than one original of the document
was issued, all originals shall be produced, failing which the right of control cannot be exercised.”

36 See A/S Dampskibsselskabet Torm v. Beaumont Oil Ltd. and Banque Paribas (Suisse) S.A., 927 F.2d 713 (2nd Cir.
1991)

37 See Borealis AB v. Stargas Ltd. & Anor, [2002] EWCA Civ. 757
38 See Borealis AB v. Stargas Ltd. & Anor, [2002] EWCA Civ. 757
39 [1998] 2 Lloyd's Rep. 39
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International Ltd., the offshore trading company of Repsol Petroleo S.A.. Repsol Oil International
Ltd. procured the cargo on FOB terms and sold it further on Ex Ship La Coruna terms to Repsol
Petroleo S.A..
Given that the vessel was expected to complete the voyage from the Sullom Voe Terminal to the
port of La Coruna (in the northwest of Spain) before the Bills of Lading reach into the possession of
charterers as the last FOB buyers in the chain, the charterers asked the shipowners to discharge the
cargo  against  a  letter  of  indemnity.  Because  the  charterers  did  not  have  substantial  assets,  the
shipowners asked Repsol Petroleo S.A., as the parent company of the charterers, to provide the
letter of indemnity. 
When  it  provided the  letter  of  indemnity  to  shipowners,  Repsol  Petroleo  S.A.  gave  them also
instructions to discharge the cargo at the port of La Coruna. Upon the vessel's arrival at the port of
La Coruna, the weather deteriorated quickly and when the vessel proceeded to berth, she grounded
on the sea bed rocks, broke in two and exploded. The vessel became a total loss and the cargo
dispersed  in  the  sea  caused a  large  scale  pollution  of  the  environment  and  damage  to  private
property.
Following the casualty, the shipowners sought to recover from the voyage charterer a total of US $
65 million as damages for breach of the express safe port warranty provided in the charter party. Of
the amount of US $ 65 million: US$ 12 million was the market value of the vessel, US$ 215,709.50
was the value of bunkers lost on board the vessel at the time of casualty, US$ 354,066.05 was the
value of freight lost,  the balance representing the amounts paid for the salvage services and oil
pollution damage.
The shipowners brought also a claim against Repsol Petroleo S.A. on the grounds that the company
Repsol Petroleo S.A. was the lawful holder of the Bills of Lading and by demanding delivery of the
cargo with the letter of indemnity, it became subject to liabilities under the Bills of Lading pursuant
to the provisions of section 3(1)(c) of COGSA 1992. 
The Bills of Lading issued for the crude oil cargo stated the destination as “port of Spain”. 
The shipowners contended that the Bills of Lading contained an implied term entitling the lawful
holder to nominate the port of discharge and an implied warranty that the port so nominated by the
lawful holder would be safe. Because the port of La Coruna was nominated by Repsol Petroleo S.A.
and was unsafe, Repsol Petroleo S.A. became liable for breach of the implied safe port warranty in
the Bills of Lading for the losses incurred by the shipowners due to the nomination of an unsafe
port.
The English Commercial Court rejected the shipowners' claim under the Bill of Lading contract of
carriage holding that Repsol Petroleo S.A. never became the lawful holder of the Bills of Lading40

and had no rights under the Bills of Lading when it nominated the port of discharge and even if they
had such rights, the Bills of Lading did not contain a safe port warranty. The Court held that the
question whether the Bills of Lading gave the endorsee in that case the right to nominate the port of
discharge turned on the “facts relating to the trade in question and the issue of bill”.
The Court took into consideration the following factors:
- The Bills of Lading were issued in paper form for a short haul voyage. The Bills of Lading issued
in  paper  form are  passed  down the  chain  without  the  knowledge  of  or  communication  to  the
shipowners until they reach into the possession of the final buyers who can then present the Bills of
Lading to the shipowners' agents at the port of discharge.

40 The Judge said that had the vessel completed the voyage to berth and delivered the cargo, it would have been
Repsol Oil  International  Ltd.  and not Repsol Petroleo S.A. who would have taken delivery under the Bills  of
Lading from the carrier. Repsol Petroleo S.A. would not have needed the Bills of Lading because it purchased the
cargo on Ex Ship basis (DAP in INCOTERMS 2010). DES or DAP sellers do not have to provide evidence of
shipment of goods as in case of FOB, CFR and CIF deliveries. The evidence of delivery of goods in DES or DAP
sales are the certificates of quantity and quality issued by the independent inspectors based on the measurement,
sampling and testing carried out at the time of discharge from the vessel. 
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- In short haul voyages like that of the vessel “Aegean Sea”, the vessel will often complete the
voyage before the buyers even obtain the Bills of Lading. The Judge said that:

“In the short haul trade in which these bills of lading were issued, the shipowner would never be
likely in practice to have the opportunity of seeing the bill of lading at the time of nomination or
otherwise verifying the entitlement of the person seeking to make the nomination.”

Hence, the practice of discharging the oil cargoes against the charterers' Letter of Indemnity.
- Since the final buyers did not obtain the Bills of Lading, they could not have any rights, including
the right to nominate the port of discharge at the time the port nomination was required.
The English Commercial Court held that in the circumstances of that case only the charterers would
have been entitled to nominate the port of discharge under the charter party terms which gave the
charterers an express right to nominate a port within the European Mediterranean range with the
obligation to nominate a safe port41. The Court held that in such circumstances it was not necessary
to imply a term that the lawful holders had the right to nominate the port of discharge.
Even if there was an implied term giving the holders of Bills of Lading the right to nominate the
port of discharge, given the large liabilities involved in The “Aegean Sea” case, the implication of a
term as to safety of the port nominated would have created a very onerous liability on those who
became subjected to the liabilities under the Bill of Lading. The Judge said that the situation of Bill
of Lading holders is different from that of charterers under the voyage charter party. The charterers
who are in direct contractual relationship with the shipowners can insure their potential liabilities
under the charter party. The oil trading companies did not have the possibility at that time to insure
their potential liabilities under the Bill of Lading contracts of carriage. Hence, it was necessary to
make a distinction between a charter party and a Bill of Lading. 
The fact that in a voyage charter party that gives the charterers the right to nominate a port of
discharge from a range of ports it can be implied a term as to safety of the port to be nominated, it
does not follow that such a term should also be implied into a Bill of Lading, even if the destination
is stated in the Bill of Lading as a range of possible discharge ports. The Court held that the safe
port warranty must be stated expressly in the Bills of Lading for the carriers to be able to impose a
liability for breach of the safe port warranty. The comments of the judge are quoted below:

“Although it would be necessary to imply a term that the port nominated be one at which it was
possible for the vessel to discharge the cargo she had loaded, the implication of a term as to safety
of that port would create a very onerous liability on those who became subjected to the liabilities
under the bill of lading. The bill of lading does not specify that the port is to be safe and given the
potentially onerous liabilities, it is difficult to see how an officious bystander would say “of course”
if  the  term  were  proposed.  The  position  of  the  charterer  is  very  different  as  he  is  in  direct
contractual relationship with the shipowner and will often insure his liabilities under a charterer's
liability policy. In the case of a bill of lading that liability as to safety will be  passed  to  the  lawful
holder who takes or demands delivery at the end of the chain; it would not necessarily be certain
that in the case of this bill of lading that would be Repsol and it would be unlikely that they would
ever contemplate insurance against such liabilities as the holders of a bill of lading, assuming such
insurance was available. In my view if it had been intended that the onerous obligations as to safety
were imposed under the bill of lading, the bill of lading would have made this express.”

In The “Aegean Sea” the question whether the Bill of Lading gave the holders the right to nominate
the port of discharge involved Bills of Lading issued in paper form for a short haul voyage under a
voyage  charter  party  that  incorporated  the  ASBATANKVOY charter  party  terms  including  the

41 The charter party stated the destination as  “… one or two safe port(s) EUROPEAN MEDITERRANEAN ...” and
provided that “Charterers to have the right to order the vessel to any port within the terms of the Charter Party.”
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express  safe port  warranty.  The situation  would be  different  in  case of  shipments  made under
charterparties that do not contain an express safe port warranty, if the Bills of Lading state the
destination as a range of ports or as a geographical area and contain an express safe port warranty in
respect of the port to be nominated, particularly in case of electronic Bills of Lading which give the
final buyers the possibility to present them to the Master in due time after the shipment for the
nomination of the port of discharge.
The safe port warranty in the Bills of Lading issued for bulk commodity cargoes is not qualified by
the  so-called  “due  diligence  clauses”  as  in  BPVOY  4  and  SHELLVOY  6  tanker  voyage
charterparties.  Therefore,  if  the vessel is damaged or lost  and the Courts will  consider that the
casualty was caused by the unsafety of the port nominated by the final buyers as holders of Bills of
Lading, their liability shall be absolute. Given the potential liabilities resulting from the breach of
the safe port warranty, the commodity traders should take into consideration the necessity of an
insurance cover against such liabilities, including the potential pollution liabilities.
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Claims for unpaid freight had been reported in cases when the charterers became insolvent and the
shipowners sought to recover from the consignees.
An example of such case was the 2001's claim of Siboti K/S against BP France1.
The voyage charterer ENRON became insolvent and the shipowner Siboti K/S sought to recover the
amounts due for freight and loading port demurrage from the consignee, BP France. To secure its
claim for the payment of freight and loading port demurrage, the shipowner asserted a lien over the
oil cargo after it was discharged into the shore tanks at discharge port based on Asbatankvoy lien
clause incoporated into the Bill of Lading. Then the shipowner brought a legal action in the English
Courts against the buyer of cargo, BP France, alleging that by taking delivery of the oil cargo under
the Bill of Lading, BP France became subject to the outstanding liabilities for the unpaid freight and
loading port demurrage, pursuant to section 3(1)(a) of COGSA 1992.
The claim failed for the lack of jurisdiction because the Bill of Lading did not expressly incorporate
the English jurisdiction clause of charter party, but the question that remained following the case
was whether the shipowners are entitled to recover the unpaid freight from the consignees in case of
charterers' insolvency.
It is doubtful whether the shipowners can recover the unpaid freight in jurisdictions which apply the
Hamburg Rules, unless the Bills of Lading stipulate that the freight is payable by the consignee or
that the consignee could incur liability for the payment of freight.
The article 16 paragraph 4 of the Hamburg Rules has the following provisions:

“A bill of lading which does not, […], set forth the freight or otherwise indicate that freight is
payable by the consignee or does not set forth demurrage incurred at the port of loading payable by
the  consignee,  is  prima  facie  evidence  that  no  freight  or  such  demurrage  is  payable  by  him.
However, proof to the contrary by the carrier is not admissible when the bill of lading has been
transferred to a third party, including a consignee, who in good faith has acted in reliance on the
absence in the bill of lading of any such indication.” 

There are a number of Bill of Lading forms that can provide such evidence in case of shipowners'
claims. One example is “INTANKBILL 78” that has a box “Freight and charges” for the listing of
carriage charges due to the carrier and contains the following statement:

“By  taking  delivery  of  the  cargo  the  Consignee  shall  make  himself  liable  for  unpaid  freight,
deadfreight, demurrage and other charges.”

Another example is SOMO2 Bill of Lading form that contains the statement:

“FREIGHT PAYABLE BY BUYER AS ARRANGED”

These Bill of Lading forms are used by the commodity shippers who sell on FOB terms and do not
wish to be held liable under the Bills of Lading for freight in case the FOB buyers who chartered
the ships are unable to fulfil their charter party obligations.

1 See Siboti K/S v. BP France S.A., [2003] EWHC 1278
2 SOMO is the trade name of the State Oil Marketing Organisation, the Iraqi national oil company.
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Liable For Unpaid Freight Under The Bills Of Lading

by Vlad Cioarec, International Trade Consultant



In US and English jurisdictions the question of consignees'  potential  liability for unpaid freight
depends on the terms of Bills of Lading and charter party incorporated in the Bills of Lading and
whether the consignee exercised any rights under the Bills of Lading, i.e. by demanding delivery of
the cargo to himself or to a third party.
In 1975's US law case States Marine International Inc. v. Seattle-First National Bank3, the US
Court of Appeals for the Ninth Circuit held that:

“a consignee may be liable for freight charges by virtue of either an express or implied contract.”

The relevant paragraphs of the judgment are quoted below:

“The mere designation in the bill of lading of the consignee as the one liable for the freight charges
does not create a contractual relationship between the carrier and the consignee, rendering the
latter liable therefor, but rather, the consignee becomes liable therefor when an obligation arises on
his  part  from presumptive  ownership,  acceptance  of  goods  and the  services  rendered,  and the
benefits conferred by the carrier for such charges.”

“Where, as here, the bills of lading impose no liability the courts must look beyond the express
contract to the conduct of the consignee to ascertain whether a promise by him to pay the freight
charges may be implied.  In establishing such an implied obligation,  several  indicia have been
relied upon.
The most obvious indication of a consignee's implied agreement to pay for freight charges occurs
when he accepts the goods himself. […] Even where there is no actual acceptance of the goods by
the named consignee, presumptive ownership may arise from his exercise of dominion and control
over shipment. […] [I]f the consignee reconsigns the goods or changes the shipper's instructions,
an implied acceptance of the goods may result, and the inference may then arise that the consignee
has assumed liability for the freight charges.”

In 1991's US law case A/S Dampskibsselskabet Torm v. Beaumont Oil Ltd and Banque Paribas
(Suisse) S.A., Geneva4, the charterer and consignee Beaumont Oil Ltd. took delivery of an oil cargo
against a letter  of indemnity and afterwards became insolvent and did not pay the freight.  The
shipowner sought to recover the freight charge from Banque Paribas, the bank that financed the
purchase of oil cargo by Beaumont Oil Ltd..
The Bills of Lading did not specify who was to pay freight charges. The Bills of Lading were issued
to the order of Banque Paribas and stipulated that the freight was payable “as agreed”.
The charter party stipulated that it was the charterer's obligation to pay the freight. Notwithstanding
charterer's primary responsibility to pay freight and the fact that Banque Paribas was not expressly
contractually obligated to pay freight, the US Court said that it  is also necessary to look to the
conduct of Banque Paribas “to see whether a promise to pay the freight “may be implied””.
The question was whether Banque Paribas could be held liable for freight charges for its actions as
secured creditor, in particular for permitting discharge at a different destination than stated in the
Bills of Lading and then for permitting the re-sale of the cargo. The conclusion resulting from the
case was that if the banks or other secured creditors holding Bills of Lading made out to order and
duly endorsed demand delivery of the goods or instruct the carrier to deliver the goods to a different
destination than that stated in the Bills of Lading or to a third party can become liable for the freight
charges even though the Bills of Lading do not state who is liable for the freight charges.

3 524 F.d 245 (9th Circuit, 1975)
4 927 F.2d 713 (2nd Circuit, 1991)
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The question of consignees' potential liability for freight is relevent in oil trade where the freight is
usually payable upon discharge of the cargo in the shore tanks and the shipowners often do not have
the possibility to exercise the lien over the cargo.
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In the 1991's Law Commission recommendations for COGSA 1992 (Law Com. Report No. 196) it
was accepted that there could be cases when the Bill of Lading holders may incur liability not only
for discharge port demurrage but also for loading port demurrage. The relevant paragraphs of the
Law Commission Report are quoted below:

“[W]e do not think that a satisfactory line can be drawn at the moment of shipment, with post-
shipment liabilities being transferred but not pre-shipment liabilities. […] It seems odd to say that
fairness dictates that the holder should be liable for demurrage when these matters occur at the
port of discharge but not at the port of loading.”

“[Although] it  may be unfair for the holder of a bill  of  lading to be liable for someone else's
breaches  over  which  he  had no  control  and for  which  he  was  not  responsible,  as  […] when
demurrage is incurred at the port of loading1 […], these problems are probably more apparent than
real. We have received no evidence that claims for demurrage at the port of loading against holders
of bills  of  lading cause difficulties in practice.  This is  typically a charterparty matter which is
settled between vessel and charterer2.”

The  problems  occur  only  in  cases  where  the  charterers-shippers  become  insolvent  and  the
shipowners try to recover from the consignee.
An example of such case was the 2001's claim of Siboti K/S against BP France3.
The voyage charterer ENRON became insolvent and the shipowner Siboti K/S sought to recover the
amounts due for freight and loading port demurrage from the consignee, BP France. To secure its
claim for the payment of freight and loading port demurrage the shipowner asserted a lien over the
oil cargo after it was discharged into the shore tanks at discharge port based on Asbatankvoy lien
clause incoporated into the Bill of Lading. Then the shipowner brought a legal action in the English
Courts against the buyer of cargo, BP France, alleging that by taking delivery of the oil cargo under
the Bill of Lading, BP France became subject to the outstanding liabilities for the unpaid freight and
loading port demurrage, pursuant to section 3(1)(a) of COGSA 1992.
The claim failed for the lack of jurisdiction because the Bill of Lading did not expressly incorporate
the English jurisdiction clause of charter party, but the question that remained following the case
was  whether  the  shipowners  are  entitled  to  recover  the  loading  demurrage  charge  from  the
consignees in case of charterers' insolvency.
Before The “Siboti” case, claims for loading port demurrage charge had been reported in the 1920s
in the coal trades with US and sugar trade with Cuba and in 1960s in the grain trade with Soviet
Union. In those cases loading demurrage was incurred either due to the unavailability of cargo at
the time of ship's arrival at loading port or due to slow loading or due to delays caused by poor
infrastructure.
In order to transfer the loading demurrage risk to the consignees, the Soviet Union shippers used
Bill of Lading forms with blanks for filling in “Statement of Facts” information, i.e. the time when

1 See paragraph 3.7
2 See paragraph 3.13
3 See Siboti K/S v. BP France S.A., [2003] EWHC 1278
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the vessel arrived at loading port, the time when the Notice of Readiness was given, the time when
the vessel commenced and finished loading4.
The incorporation of “Statement of Facts” information in the Bills of Lading allowed the consignees
to determine before the ship's arrival at discharge port whether there was any loading demurrage
due5.
In the US law cases The “Lake Galera”6 and The “Lake Pachuta”7, Bills of Lading containing
“Statement of Facts” information were considered to be prima facie evidence that the loading port
demurrage was due. In The “Lake Pachuta”8, the judge made the following comments:

“The probability of demurrage at the loading port was fairly suggested by the notations on the bills
of lading which gave adequate notice thereof – sufficient, I think, to put respondents on inquiry.”

Similar  effect  was  intended  to  be  achieved  by  filling  in  the  box  “Time  used  for  loading”  in
CONGENBILL form Edition 1978 and CONGENBILL form Edition 1994, the latter still used by
the shippers of coal and iron ore.
Another example of Bill of Lading form entitling the carriers to claim loading port demurrage was
“INTANKBILL 78” that had a box “Freight and charges” for the listing of carriage charges due to
the carrier and contained the following statement:

“By  taking  delivery  of  the  cargo  the  Consignee  shall  make  himself  liable  for  unpaid  freight,
deadfreight, demurrage and other charges.”

Whilst  the  Bills  of  Lading  containing  “Statement  of  Facts”  information  or  stating  the  actual
demurrage charge due remain the best evidence on which the shipowners may base their claims for
loading port demurrage9, claims for loading port demurrage against consignees were often made
without  such  evidence  or  any  prior  notification  at  time  of  shipment,  notwithstanding  that  the
Hamburg Rules which are applicable in many countries contain the following provisions:

“A bill of lading which does not, […], set forth the freight or otherwise indicate that freight is
payable by the consignee or does not set forth demurrage incurred at the port of loading payable by
the  consignee,  is  prima  facie  evidence  that  no  freight  or  such  demurrage  is  payable  by  him.
However, proof to the contrary by the carrier is not admissible when the bill of lading has been
transferred to a third party, including a consignee, who in good faith has acted in reliance on the
absence in the bill of lading of any such indication.”

Most of the modern Bill of Lading forms used for bulk commodity shipments no longer contain
boxes for stating the charges due or for filling in the time used for loading, the carriers relying
instead either on the lien clauses printed on the back of Bills of Lading10 or on the charter party lien
clauses incorporated in the Bills of Lading.
However, the shipowners' right to enforce the lien is conditional upon the Master tendering a Letter
of Protest at loading port for the demurrage incurred, reserving the shipowners' right to enforce the

4 See the Charter Party Bill of Lading forms published by BIMCO: BLACKSEAWOODBILL form used for timber
shipments from Black Sea ports, MURMAPATITBILL form used for apatite ore and apatite concentrate shipments
from Murmansk, FERTISOVBILL form used for fertiliser shipments.

5 In the trades with dry bulk commodities the loading demurrage calculations are made on the basis of “Statement of
Facts” document signed by the Master or shipowner's agent at loading port.

6 60 F.2d 876 (2nd Circuit, 1932)
7 56 F.2d 627 (SDNY 1930)
8 56 F.2d 627 (SDNY 1930)
9 See Art.16 par. 4 of Hamburg Rules
10 See Shell Bill of Lading form.
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lien over the cargo at  discharge port.  The Master's failure to tender such Letter of Protest may
prejudice the shipowner's right to exercise the lien on the cargo at the port of discharge. In this
regard the Clause 21 of Black Sea Timber Charter Party has the following provisions:

“Any dispute arising at the port of loading shall be settled before signing Bills of Lading.
Otherwise  a  written  notice  of  claim  to  be  handed  to  the  Charterers/shippers  or  their
Representatives before signing Bills of Lading. If such notice has not been given before signing
Bills of Lading the Owners shall not be entitled to exercise any lien on the cargo in respect of such
claim.”

The question whether the shipowners could lawfully exercise a lien on the cargo at discharge port
for loading demurrage claims depends upon the wording of Bill of Lading lien clause or in the
absence of such clause,  on the wording of charter party lien clause incorporated in the Bill  of
Lading11.
In the English law case  Fidelitas Shipping Co. v. V/O Exportchleb12,  the Charter Party Bill of
Lading lien clause had the following wording: 

“The carrier shall have a lien upon the goods for and until the payment of freight and all other
charges and expenses due under the contract of carriage.”

The question before the English Court of Appeal  was whether the shipowners were entitled to
exercise a lien over the cargo at the port of discharge and claim the payment of loading demurrage
charge from the consignee, based on the above Bill of Lading lien provisions.
The English Court of Appeal held that the loading port demurrage was one of the “charges” due
under the contract of carriage and thereby the Bill of Lading lien provisions covered loading port
demurrage.
Another question raised in that case was that of charterers' liability for loading port demurrage in
the context of a cesser and lien clause.
There are two types of cesser clauses used in dry cargo charterparties:
- clauses which provide that the charterers' liability is to cease when the cargo is shipped, provided
that  the  cargo's  value  is  sufficient  to  cover  the  freight  and  charges  on  arrival  at  the  port  of
discharge13;
- clauses which provide that the charterers' liability is to cease when the cargo is shipped, provided
the charterers paid the freight, deadfreight and demurrage at loading port14.
In Gray v. Carr15 and Fidelitas Shipping Co. v. V/O Exportchleb16, the English Courts held good
the claims based on the former type of clauses.
In  Fidelitas Shipping Co. v. V/O Exportchleb17 the charter party cesser and lien clause had the
following wording:

“The Charterers' liability on this charter to cease when the cargo is shipped (provided the same is
worth the freight, dead-freight and demurrage, on arrival at port of discharge), the Owner or his

11 In the US law case Yone Suzuki v. Central Argentine Ry. Co. (D.C.) 275 F.54, the Court held that the question of
the  extent  of  the  carrier's  lien  depends  on  the  wording  of  Bill  of  Lading  clause  or  charter  party  lien  clause
incorporated in the Bill of Lading.

12 [1963] 2 Lloyd's Rep. 113 (CA)
13 See Clause 27 of AUSTWHEAT Charter Party, Clause 27 of POLCOALVOY Charter Party, Clause 41 of Black Sea

Timber Charter Party, Clause 32 of MURMAPATIT Charter Party, Clause 34 of FERTISOV Charter Party.
14 See Clause  34  of  NORGRAIN -  SOUTH CHARTERPARTY 2000,  Clause  35  of  “NORGRAIN 89” –  North

American Grain Charter Party, Clause 20 of Richards Bay Coal Charter Party.
15 L.R. 6 Q.B. 522.
16 [1963] 2 Lloyd's Rep. 113 (CA)
17 [1963] 2 Lloyd's Rep. 113 (CA)
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Agent  having  a  lien  on  the  cargo  for  freight,  dead-freight,  demurrage,  lighterage  at  port  of
discharge and average.”

The relevant paragraph of the judgment is quoted below:

“There is no reason for reading Clause 27 otherwise than literally, and according to its literal
meaning the charterers' liability ceases on shipment of the cargo, provided that the cargo is (as it
has been found to be in this case) worth the freight, dead-freight and demurrage on arrival at port
of discharge. That is a reasonable meaning because the charterers would expect under this Clause
to be free of liability as soon as they had shipped a sufficient cargo, except that they seem to take
the risk of the cargo being lost or damaged before arrival. In my judgment, that is the proper
construction of this particular charter-party. Its evident intention is that a lien for demurrage will
arise under Clause 27 when the cargo is shipped and will be incorporated into the bills of lading
under Clause 20 so as to be available against the receivers.”

In case of the latter type of cesser clauses which provide that the charterers' liability is to cease
when the cargo is shipped, except for the payment of freight, deadfreight and demurrage at loading
port, it is obvious that the charterers remain liable for the charges incurred before the shipment,
including  loading  port  demurrage.  In  case  the  shipowners  exercise  lien  over  the  cargo,  the
consignees' potential liability is secondary to that of charterers18 and may normally be invoked only
in cases of charterers' insolvency. 

18 See Yone Suzuki v. Central Argentine Ry., 27 F.2d 795 (US Court of Appeals, 2nd Circuit, 1928); Emmons Coal
Mining Corporation v. Sir R. Ropner & Co., 31 F.2d 948 (1929)
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There have been cases when following the charterers' insolvency shipowners sought to recover the
demurrage due from the commodity buyers.  The shipowners'  chance of recovery in such cases
depends upon the terms of voyage charter party or Bill of Lading1.
In the US law case  Trans-Asiatic Oil Ltd., SA v. Apex Oil Co.2, the US District Court for the
District of Puerto Rico and the US Court of Appeals for the First Circuit held that if the consignee is
not a charterer it cannot be held liable for demurrage under a voyage charter party which stipulates
expressly  the  charterer's  obligation  for  payment  of  demurrage.  Nor  it  can  be  held  liable  for
demurrage  under  the  Bill  of  Lading,  unless  the  Bill  of  Lading  stipulates  expressly  that  the
demurrage  incurred  at  discharge  port  is  to  be  paid  by  the  consignee  or  the  Bill  of  Lading
incorporates a charter  party with a demurrage clause that  states  that the demurrage incurred at
discharge port is to be paid by the consignee. The relevant phrase of the judgment is quoted below:

“[D]emurrage liability cannot be imposed under the bill of lading unless that document expressly 
so provides or incorporates the charter provisions that so provide.”

There is a similar rule in English law. According to this rule, the consignee can be held liable under
the Bill of Lading for demurrage incurred at discharge port if the Bill of Lading stipulates expressly
the consignee's liability for discharge port demurrage. An example of such clause is shown below:

“In case the Bills of Lading states the destination as a geographical area, a range of ports or a
destination for orders, by nominating the discharge port and demanding delivery of cargo at such
port  the  Consignee shall  be liable  for  any costs  incurred by the  shipowner in  complying with
Consignee's instructions for delivery of cargo, including any demurrage costs incurred at discharge
port.”

“INTANKBILL 78” Bill of Lading form had the following clause:

“By  taking  delivery  of  the  cargo  the  Consignee  shall  make  himself  liable  for  unpaid  freight,
deadfreight, demurrage and other charges.”

Alternatively,  the  consignee  can  be  held  liable  under  the  Bill  of  Lading  for  discharge  port
demurrage when the Bill of Lading incorporates a charter party demurrage clause which stipulates
expressly  that  the  discharge  port  demurrage  is  to  be  paid  by  the  consignee  or  a  charter  party
demurrage clause which provide in neutral terms that  “demurrage is to be paid”. This rule was
adopted  by  the  House  of  Lords  in  Miramar Maritime  Corp.  v.  Holborn  Oil  Trading  (The
“Miramar”)3.

1 It may also depend upon the terms of sale contract.  If the sale contract stipulates that the demurrage incurred at
discharge port is to be paid by the buyer to the carrier in accordance with the charter party terms incorporated
therein, then the buyer is bound by the provisions of charter party demurrage clause. See Amerada Hess Corp. v.
S.S. Phillips Oklahoma, 558 F. Supp. 1164 (S.D.N.Y. 1983). If by the terms of sale contract, the buyer is bound to
pay demurrage to the seller only, then the carrier cannot recover from the consignee. See Trans-Asiatic Oil Ltd. SA
v. Apex Oil Co., 804 F.2d 773 (1st Cir. 1986), 626 F. Supp.718 (District Court of Puerto Rico 1985). 

2 804 F.2d 773 (1st Cir. 1986), 626 F. Supp.718 (District Court of Puerto Rico 1985).
3 [1984] A.C. 676; [1984] 2 Lloyd's Rep. 129.
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Lord Diplock held that the liability for demurrage cannot be imposed upon the holder of Charter
Party Bill of Lading in any circumstances. Lord Diplock distinguished three categories of voyage
charter party forms in function of the way they set the liability for demurrage:
(i) those which provide that the charterer is to pay demurrage;
(ii) those that provide expressly for the shipper or consignee to pay demurrage;
(iii) those which provide in neutral terms that “demurrage is to be paid.”
Lord Diplock held that in the second and the third categories it is plain that the intention is that the
incorporation of the relevant term into the Bill of Lading is intended to produce the effect that
consignee/Bill of Lading holder incurs a direct liability for demurrage. 
The comments  of  Lord Diplock in The “Miramar” are  relevant  in  the settlement of demurrage
claims in the grain and coal trades, as there are grain and coal voyage charter party forms which
provide expressly for the consignee to pay demurrage incurred at discharge port.
An example of grain voyage charter party form with such provisions is the North American Grain
Charterparty, “Norgrain 89” form which in the Clause 20 (Demurrage/Despatch Money) stipulates
that:

“Demurrage …......................  shall  be paid  by  Charterers  in  respect  of  loading port(s)  and by
Charterers/Receivers*4 in respect of discharging port(s).”

If the parties to the charter party decide to place the responsibility for the payment of demurrage at
discharging port upon the receivers, then the word “Charterers” can be strikethrough in which case
the demurrage clause would have the following wording:

“Demurrage …..... shall be paid by Charterers in respect of loading port(s) and by Receivers in
respect of discharging port(s).”

An example of coal  voyage charter party form with such provisions is  the Polish Coal Voyage
Charter Party, “Polcoalvoy” form which in the Clause 24 (Demurrage/Despatch Money) stipulates
that:

“(a) Demurrage in loading shall be paid by the Shippers/Charterers at scale rate in force on the
date of the Charter Party or at the rate as stated in Box 20 per running day or pro rata. Demurrage
in discharging shall be paid by Consignees at the rate as stated in Box 25 per running day or pro
rata.
…............................

(c) Demurrage/despatch money at discharging port to be settled directly between the Owners and
the Consignees without prejudice to the terms of Clause 27 (Lien and Cesser).”

A similar  example  is  the  Clause  14  (Demurrage)  of  “Sovcoal”  Charter  Party  which  has  the
following provisions:

“Demurrage, if any, at the rate as indicated in Box 16 per day of 24 hours or pro rata to be paid by
the Charterers if the Vessel be detained beyond her loading time or by the Consignees at the rate as
indicated in Box 21, payable day by day, if the Vessel be detained beyond her discharging time.”

There are also grain and coal charter party forms which provide in neutral terms that “demurrage is
to be paid.”  An example of grain voyage charter party form with such provisions is the Australian

4 The  charter  party  form  leaves  the  parties  to  decide  which  one  of  the  charterer  or  receiver  is  to  have  the
responsibility for the payment of demurrage.
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Wheat Charter 1990, “AUSTWHEAT 1990” form which stipulates in Clause 15 that demurrage at
loading port shall be paid by the shippers, while for demurrage at port of discharge the Clause 19
provides just that:

“Demurrage ..., if any, at discharging port or ports shall be paid when and where incurred, and
settlement to be made on completion of discharge.”

An example of coal voyage charter party form with such provisions is the “NIPPONCOAL” Charter
Party form, which in the Clause 7 (Demurrage and Despatch Money) stipulates that:

“Demurrage to be paid to the Owners at the rate as stated in Box 28 as to loading and in Box 30 as
to discharging per day of 24 running hours or pro rata for any part thereof for all time used in
excess of laytime at the port or ports of loading and/or discharge.”

In the English law, the effect of incorporation into the Bill of Lading of a charter party demurrage
clause like any of those four examples above is that the Bill of Lading holder is responsible for the
payment of demurrage incurred at the port of discharge.
In The “Miramar” case the House of Lords held that it is plain that in case of charter parties which
provide that the charterer is to pay demurrage it is not so intended. 
The  opinion  of  the  House  of  Lords  in  The  “Miramar”  case  is  relevant  for  the  settlement  of
demurrage claims in oil trade because all tanker voyage charter party forms stipulate expressly that
it is the responsibility of the charterer to pay the demurrage.
In  The “Miramar” case, the voyage charter party was made on Exxonvoy 1969 form, the name
under which Asbatankvoy tanker voyage charter party form was published and used before 1977
when it was taken over by the American Association of Ship Brokers and Agents and re-published
under the name of Asbatankvoy. The Demurrage Clause of Exxonvoy 1969 charter party form had
the following wording:

“8.  DEMURRAGE.  Charterer  shall  pay  demurrage per  running hour and pro  rata  for  a part
thereof at the rate specified in Part I for all time that loading and discharging and used laytime  as
elsewhere hereto provided exceeds the allowed laytime elsewhere herein specified.” 

The Charter Party Bill of Lading's clause incorporating the charter party terms had the following
wording:

“This shipment is carried under and pursuant to the terms of the charter dated  19 May 1980,
between  Miramar  Maritime  Corporation,  Monrovia and  S.E.A.  Petrochem  Ltd.,  Singapore,
charterer and all the terms whatsoever of the said charter except the rate and payment of freight
specified therein apply to and govern the rights of the parties concerned in this shipment.”  

The shipowner claimed that the general words of incorporation were sufficient to incorporate the
demurrage clause of charter party into the Bill of Lading contract of carriage and that the demurrage
clause thereby incorporated into the Bill of Lading rendered the consignee, as holder of the Bill of
Lading, directly liable for the demurrage incurred at the port of discharge. The shipowner also said
that it was permissible to manipulate the wording of charter party demurrage clause so that the word
“charterer” be read as “consignee” or “bill of lading holder”.
The English Commercial Court and then English Court of Appeal accepted that the general words
of incorporation were sufficient to incorporate the charter party demurrage clause into the Bill of
Lading contract of carriage because the demurrage clause is a clause which is directly germane to
the subject-matter of the Bill of Lading. However, they held that in case of general incorporation it
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was  not  permissible  the  manipulation  of  wording  suggested  by  the  shipowner  and  the  words
“charterer  to  pay demurrage” used  in  the  demurrage  clause of  charter  party should not,  in  the
context of the Bill of Lading contract of carriage into which that clause had been incorporated, be
read as applying mutatis mutandis to the holder of the Bill of Lading, namely, the consignee. Even
though a demurrage clause is one which is germane to the shipment, carriage and delivery of goods,
such substitution of words is impermissible. The House of Lords upheld the decision of the English
Court of Appeal and held that it is inconceivable that the word “charterer” should be treated as the
equivalent of words “consignee” or “Bill of Lading holder” upon incorporation into the Bill  of
Lading contract of carriage. The relevant paragraph of the judgment is quoted below:

“[W]here in a bill of lading there is included a clause which purports to incorporate the terms of a
specified charter-party, there is not any rule of construction that clauses in that charter-party which
are directly germane to the shipment, carriage or delivery of goods and impose obligations upon
the “charterer” under that designation, are presumed to be incorporated in the bill of lading with
the substitution of (where there is a cesser clause), or inclusion in (where there is no cesser clause),
the  designation “charterer”,  with the designation  “consignee  of  the  cargo” or  “bill  of  lading
holder”5.”

However, in the decision of House of Lords it was said also that if the Bill of Lading incorporates
specifically a charter party demurrage clause, then it is permissible to manipulate the wording of
charter  party  demurrage  clause,  like  in  case  of  charter  party  arbitration  clauses.  The  relevant
paragraph of the judgment is quoted below:

“Except in circumstances where the incorporating clause identifies a specific clause or clauses in
the charter-party, which require some degree of manipulation to fit them into the bill of lading there
is in truth no warrant for any manipulation.”

In  case  of  the  Bill  of  Lading  forms  containing  or  incorporating  a  lien  clause,  the  claims  for
discharge port demurrage incurred during delivery of the bulk commodities can be based on the
consignee's  implied  promise  to  pay  the  outstanding  demurrage  charge  in  consideration  for  the
shipowner giving up/waiving his lien upon the cargo. In such situations an implied contract, known
in English law as a Brandt v. Liverpool contract, comes into existence between the carrier and
consignee, enabling the carrier to sue the consignee for the payment of discharge port demurrage.
In US law, examples of such cases are The “Yone Suzuki”6 and The “Arizpa”7.
The relevant paragraph of The “Arizpa” case is quoted below:

“[The consignee] is not a party to the charter party or to the bill of lading, and becomes charged
with the obligation to pay for demurrage only by implication from the acceptance of the goods
under the bill of lading. The reason for the rule is said to be that the carrier looks to the consignee
for payment, and waives its lien upon the goods by delivery in reliance upon the implied contract.”

In The “Yone Suzuki” case, the liability of consignee was based on an implied promise to pay
demurrage following his acceptance of the coal cargoes under the Bills of Lading that incorporated
charter party lien provisions. The US Court held that the CIF buyer directed and accepted delivery
of coal cargoes under Bills of Lading which incorporated the terms of charter parties expressly
giving the shipowners a lien upon the cargoes for demurrage and thereby the CIF buyer impliedly
promised to pay and is liable for the demurrage.

5 See also Tradigrain S.A. and Others v. King Diamond Shipping S.A. (The “Spiros C”), [2000] 2 Lloyd's Rep. 319
6 Yone Suzuki v. Central Argentine Ry., 27 F.2d 795 (US Court of Appeals, 2nd Circuit, 1928)
7 United States v. Consolidation Coal Co., 63 F.2d 42 (US Court of Appeals, 4th Circuit, 1933)
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In case of charterer's insolvency, the shipowner can recover the freight and demurrage due under the
charter party by exercising the lien on the cargo provided that the charter party lien clause has been
properly incorporated into the Bill of Lading. 
In the English case law the relevant case is  Miramar Maritime Corp. v. Holborn Oil Trading
(The “Miramar”)1. 
In that case the vessel “Miramar” was voyage chartered by  S.E.A. Petrochem Pte.  Ltd.  for the
carriage of a cargo of high speed diesel oil from Singapore to one safe berth, in Haldia or Calcutta.
Subsequently the charterparty was amended so as to give the charterers the option of discharging at
one safe port in Sri Lanka. 
The vessel arrived at  Trincomalee,  in Sri  Lanka but was kept waiting for a time and was then
diverted to Madras in consideration of additional freight. Upon arrival at Madras, the vessel was
kept waiting again,  and was then sent back to Trincomalee.  On the second occasion the vessel
entered Trincomalee and began to discharge. By that time a substantial sum was due to shipowner
for demurrage incurred at the port of discharge, so that after the commencement of discharging
operations the shipowner made repeated demands to the voyage charterer and consignee for the
payment of demurrage due. The voyage charterer became insolvent and the consignee denied the
liability for demurrage. Then the shipowner withheld the delivery to shore tanks and exercised a
lien on the cargo remaining on board. The parties eventually agreed that lien be lifted and the
discharge of cargo be completed. The dispute went initially to English High Court (Queen's Bench
Division).
The Tanker Bill of Lading had a clause incorporating the charter party terms by general words as
follows:

“This shipment is carried under and pursuant to the terms of the charter dated  19 May 1980,
between  Miramar  Maritime  Corporation,  Monrovia and  S.E.A.  Petrochem  Ltd.,  Singapore,
charterer and all the terms whatsoever of the said charter except the rate and payment of freight
specified therein apply to and govern the rights of the parties concerned in this shipment.” 

The  tanker  voyage  charter  party  was  made  on  Exxonvoy  1969  form,  the  name  under  which
Asbatankvoy tanker voyage charter party form was published and used before 1977 when it was
taken over by the American Association of Ship Brokers and Agents and re-published under the
name of Asbatankvoy.  The Lien Clause of Exxonvoy 1969 charter party form had the following
wording:

“21. LIEN.
The Owner shall have an absolute lien on the cargo for all freight, deadfreight, demurrage and
costs, including attorney fees, of recovering the same, which lien shall continue after delivery of the
cargo into the possession of the Charterer, or of the holders of any Bills of Lading covering the
same or of any storageman.” 

The  English  High Court  (Queen's  Bench Division)  held  that  the  charter  party  lien  clause  was
incorporated into the Tanker Bill of Lading and was binding on the third party holder of Tanker Bill
of Lading. The relevant passage of the judgment is quoted below:

1 [1984] A.C. 676; [1984] 2 Lloyd's Rep. 129.
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“[C]lause 21 (lien clause) can be incorporated into the bill of lading contract without any strain ...
For practical purposes, what he [shipowner] needs is the capacity to enforce his claim on the spot,
and for this purpose the lien is what matters. If the incorporating words of the bill of lading ensure
that the shipowner's lien is good against the bill of lading holder2, this is sufficient  to  meet  the
shipowner's requirements ...
The  [lien  clause]  must  be understood as  creating  rights  against  third  parties.  A clause in  the
charter cannot do this directly, and it must therefore have been intended that the clause would
operate by way of incorporation into the bills of lading. Since the clause is of a type which most
intimately concerns the interests of the consignee in the carriage and delivery of the cargo, even the
most general form of incorporating words would, in principle, be sufficient to produce this result. ...
It has been a feature of shipping practice for many years that the shipowner looks primarily to his
lien in case of dispute, and no doubt has ever been raised about the acceptability of a situation
where the lien is more extensive as against consignees than their own direct personal liability.” 

The comments of English High Court (Queen's Bench Division) in The “Miramar” case as to the
effect of incorporation into the Bill of Lading of Exxonvoy 1969 charter party lien clause had been
considered by the Singapore High Court in The “Trade Resolve”3 in a case involving the effect of
incorporation into the Bill of Lading of Asbatankvoy charter party lien clause. 
In that case, the dispute was caused by the refusal of the Bill of Lading holder to pay demurrage
incurred at the port of discharge during the blending of a small quantity of emulsified oil with the
cargo of fuel oil on board the vessel. The cargo of fuel oil was sold by the supplier to middleman
who on its turn sold it to the ultimate buyer. The ultimate buyer arranged with its bank to issue a
letter of credit for the payment of cargo.
The shipowner agreed to discharge the cargo against the middleman's promise that the  incoming
letter of credit was to include the amount due for demurrage. The letter of credit was said to be
transferable  to  allow the  middleman to  pay the  supplier  and the  amount  due  to  shipowner for
demurrage. The middleman eventually sent a bank remittance advice to shipowner which showed
that a remittance of USD 100,000 had been made from the middleman's  bank in favour of the
shipowner.  However,  this  proved to be false and the shipowner ordered the Master to  stop the
discharge and exercised a lien on the cargo remaining on board of approximately 13,500 metric
tonnes as security for the payment of demurrage.
Following the payment under letter of credit, the ultimate buyer became the holder of Charter Party
Bill of Lading and commenced a legal action in Singapore against the shipowner for the wrongful
detention and conversion of the cargo remaining on board and obtained a warrant of arrest of the
vessel, which was anchored off the port limits of Singapore. The Bill of Lading holder said that the
lien exercised by the shipowner did not bind him and refused to pay any of the demurrage and
detention charges incurred. 
The shipowner relied on the opinions expressed by the English High Court in The “Miramar”4 on
the question whether an identical lien clause was incorporated into the Charter Party Bill of Lading
so as to be binding on the holder of Charter Party Bill of Lading and asked the Singapore High
Court to determine two issues:
(a) whether the lien clause (Clause 21) of Asbatankvoy tanker voyage charter party form dated 3
September 1998 between the charterer and the shipowner had been incorporated into the Bill of
Lading signed by the Master of the vessel;
and

2 Clause (1) of the Conditions of Carriage of “Intankbill 2003” form of Charter Party Bill of Lading do this by
expressly incorporating the provisions of lien clause of charter party.

3 [1999] SGHC 109.
4 [1983] 2 Lloyd's Rep. 319.
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(b) whether it entitled the shipowner to exercise a lien on the cargo for all demurrage due and
payable under the voyage charter party, which lien was valid, binding and effective as against the
holder of Charter Party Bill of Lading.
Unlike in The “Miramar” case, in The “Trade Resolve” case the shipowner has not claimed any
other  rights  than  the  right  to  lien  over  the  blended oil  cargo retained on board  for  demurrage
pursuant to the lien clause of charter party. The shipowner did not claim that the holder of Charter
Party  Bill  of  Lading  was  personally  liable  to  pay the  demurrage  incurred  during  the  blending
operations.  The shipowner could have commenced a separate legal action against the holder of
Charter Party Bill of Lading in case the proceeds of sale of the oil cargo retained on board were
insufficient to satisfy their unpaid demurrage.
The Bill of Lading clause incorporating the charter party terms had the following wording:

“This shipment is carried under and pursuant to the terms of the charter dated 3 September 1998
at  Piraeus between  Transport  Hellenic  Inc.,  Panama  and  Aris  Shipping Ltd.,  Abu Dhabi  as
charterer, and all the terms whatsoever of the said charter except the rate and payment of freight
specified therein apply to and govern the rights of the parties concerned in this shipment.”

Given that the Lien Clause of Asbatankvoy tanker voyage charter party form has the same wording
as  the  Lien  Clause  of  Exxonvoy  1969  charter  party  form  considered  in  The  “Miramar”,  the
Singapore High Court said that the comments of English High Court in The “Miramar” concerning
the effect of incorporation of charter party lien clause into the Bill of Lading contract of carriage
were equally applicable to the case analysed in The “Trade Resolve”. Since Asbatankvoy tanker
voyage charter party form is widely used in oil trade, the Singapore High Court said that the holder
of Charter Party Bill of Lading should have fully understood the implications of the provisions of
Clause 21 regarding the shipowner's right to lien on the cargo whereby the shipowner would have
an absolute lien on the cargo for all demurrage unpaid including the legal costs for recovery.  
The general words of incorporation used in the Bill of Lading were sufficient to incorporate the
charter party lien clause into the Bill of Lading contract of carriage because the lien clause is a
clause related to the carriage and delivery of the cargo. Accordingly, the Singapore High Court
ordered the sale of oil  cargo retained on board and the proceeds of sale to be paid into Court.
However, the shipowner was  entitled only to the sale proceeds for the unpaid demurrage and the
costs for recovery. It was not entitled to the sale proceeds covering the detention charges, because
there  was  no  reference  to  detention  charges  in  the  lien  clause.  To  avoid  such  situation,  the
shipowners chartering their vessels on Asbatankvoy terms should amend the Clause 21 to include a
specific reference to detention5.
The Singapore High Court held that any unpaid demurrage and legal costs for recovery not satisfied
by the proceeds of sale of the oil cargo retained on board the vessel would not be claimable against
the  holder  of  Charter  Party  Bill  of  Lading.  Any  balance  of  the  sale  proceeds  remaining  after
satisfaction of the demurrage and recovery costs would have to be paid to the holder of Charter
Party Bill of Lading.
The decisions in The “Miramar” and The “Trade Resolve” show that in case of tanker voyage
charter party forms which place the responsibility for the payment of demurrage upon the charterer,
the English and Singapore Courts would allow the shipowner to exercise a lien on the cargo for the
unpaid demurrage and receive the proceeds resulting from the sale of the cargo retained on board.
However, the shipowner would not be allowed to claim against the Bill of Lading holder for the
payment  of  demurrage,  not  even  when  the  proceeds  of  sale  of  the  cargo  under  the  lien  are
insufficient to cover the amount due. It is perhaps for this reason that the clause of INTANKBILL

5 For an example of lien clause including a specific reference to detention, see the Clause 27 of Australian Wheat
Charter 1990, “AUSTWHEAT 1990” form.
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78 imposing the liability for unpaid freight, deadfreight and demurrage upon the consignee6 has
been replaced in the INTANKBILL form adopted by INTERTANKO in 2003 with a clause which
incorporates expressly the provisions of charter party lien clause.
In  case  of  Asbatankvoy  lien  clause  the  practical  difficulty  of  exercising  the  lien  on  cargo for
demurrage is that the calculation of demurrage is not made separately for loading port and discharge
port, but similarly to SHELLVOY 6 and BPVOY4 the demurrage is calculated after delivery so that
unless  the  shipowner  is  able  to  assert  its  lien  over  the  cargo  while  is  in  the  shore  tanks,  the
incorporation of lien provisions into the Bill of Lading is useless. In The “Miramar” and The “Trade
Resolve” the shipowners decided to exercise the lien on the cargo on board the vessel because of the
large sums due for demurrage incurred before the commencement of discharge. 
The intended effect  of  Asbatankvoy lien  clause  is  to  make the  lien  enforceable  even after  the
delivery of the cargo providing that the  “lien shall continue after delivery of the cargo into the
possession of the Charterer, or of the holders of any Bills of Lading covering the same or of any
storageman.”
Examples of cases involving the enforcement of Asbatankvoy lien clause upon the delivery of the
cargo are the English law case Siboti K/S v. BP France S.A.7, where the shipowner asserted a lien
over the oil  cargo in the shore tanks of discharge port and the US law case  Arochem Corp. v.
Wilomi, Inc.8,  where the shipowner asserted a lien on the oil cargo upon the delivery on board
another vessel. In the latter case the US Court of Appeals for the Fifth Circuit held that:

“No rational person would establish a lien on cargo for certain costs that are due after delivery of
the cargo but have delivery of the cargo extinguish the lien. If that were the case, the lien would be
a futile mechanism for protection. Consequently, the parties must have intended the lien to survive
delivery of the cargo.” 

In Atlantic Richfield Co. v. Good Hope Refineries9, the US Court of Appeals for the Fifth Circuit
agreed that “[t]he existence of problem is real” but said that if the lien clause does not preserve the
lien upon delivery in the shore tanks, the available remedy is the conditional delivery, i.e. delivery
against  a  bank  guarantee.  Sub-clause  27  (b)  of  POLCOALVOY Charter  Party  form  has  the
following provisions on this matter: 

“Security.  In  case  of  disputes  over  items  payable  by  the  Charterers/Shippers/Consignees,  the
interested  party  shall  have  an  option  of  providing  the  Owners  with  an  acceptable  letter  of
guarantee in which event the Owners not to exercise the lien on the cargo for such items.”

6 The clause had the following wording: “By taking delivery of the cargo the Consignee shall make himself liable for
unpaid freight, deadfreight, demurrage and other charges.”

7 [2003] 2 Lloyd's Rep. 364
8 962 F. 2d 496 (5th Cir. 1992).
9 604 F. 2d 865 (5th Cir. 1979).
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