
Introduction

Oil  Trade  Review  is  a  publication  in  which  shipping  and  contractual  matters  relevant  to  the
international oil trade are reviewed.
 
In this issue, the Editor reviews the following topics:

- The Legal Implications Of Conflicting Provisions As To Amount Available Under Letters Of
Credit Issued For The Payment Of Oil Cargoes

- Features Of Standby Letters Of Credit Used As Payment Security In Oil Trade

- The Payment Of Freight Differential Under Letters Of Credit

- The Conditions Of UCP 600 And ISBP As To Charter Party Bills Of Lading

-  What  Things  Can  Go  Wrong  When  Banks  And  Commodity  Traders  Finance  The
Procurement Of Oil  Cargoes Based On Sellers'  Letters  Of Indemnity Instead Of Bills  Of
Lading

If  you have  any comments  about  the  matters  reviewed  in  this  edition,  please  address  them to
editor@commoditylaw.  eu  
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The banks issuing letters of credit for the payment of crude oil cargoes calculate the letter of credit
amount in function of:
- the marker crude price quotation used as reference for pricing by the sellers and buyers in the
underlying sale contract;
- the quality differentials between the marker crude oil and the crude oil sold in respect of density
and sulphur content1; and
- the cargo quantity range agreed in the sale contract and provided in the letter of credit application.
The pricing period for crude oil cargoes is typically 5 days after the Bill of Lading date, but the
price of cargo will be calculated only after the quality characteristics and final quantity of the cargo
are certified by the independent inspectors.
The letters of credit issued for the payment of crude oil cargoes include the contractual price clause
based on the marker  crude price quotations  published by Platts  or Argus and a  linked amount
escalation/de-escalation clause stating that the letter of credit amount will automatically be adjusted
for any price increase or decrease in accordance with Platts'  or  Argus'  price quotations for the
marker crude used as reference in the price clause.
In BP Letter  of  Credit  format  published in  Schedule B of  BP Sale  Terms and Conditions,  the
drafters sought to cover both the possibility of price fluctuation and the possibility of overshipment
of goods in CFR and CIF sales where the sellers may take advantage of price rising by shipping
more than the contractual quantity range of 15%. BP Letter of Credit format stipulates a cargo
quantity range within +/-15% of the mean contract quantity and a similar tolerance limit for the
letter of credit amount. It also includes the following conditions:

“SPECIAL CONDITIONS: 
…
11. The value of this letter of credit may escalate/de-escalate above or below the tolerances allowed
without any amendment on our behalf.
…
15. Any discrepancy resulting from the invoiced quantity exceeding or falling below the quantity
range  allowed  in  this  letter  of  credit  is  acceptable.  Payment  will  be  effected  on  the  invoiced
quantity in case the maximum quantity allowed in this letter of credit is not exceeded. In case the
invoiced quantity exceeds the maximum quantity allowed in this letter of credit the bank will pay on
the maximum quantity allowed in this letter of credit.

1 For instance,  in case of  Azeri  and Russian crude oil  cargoes,  the differential  is  established in function of  the
differences in density (API gravity at 60ºF) and sulphur content between these crude oils and the physical Brent
crude oil, the marker crude for the European market where these crude oils are sold. The physical Brent crude oil
has a density of 38.5 degrees API and a sulphur content of 0.36%. The Azeri Light Crude Oil has a density of 35
degrees API and a sulphur content of 0.20%. The Azeri Light Crude Oil is sold at a premium to Dated Brent price
due to the lower sulphur content. The Russian Export Blend Crude Oil has a density of 32 degrees API and a
sulphur content of 1.25%. The Russian Export Blend Crude Oil is sold at a discount to Dated Brent price due to the
lower density and higher sulphur content. The price clause of contracts for the sale of Russian Export Blend Crude
Oil provide that the price per net barrel (in fact, the discount to the Dated Brent price) is set based on a density of
32 – 32.09 degrees API. Then, the price clause stipulates that: “Should the actual density (gravity) of the crude oil
cargo be above or below these limits of density, then the price shall escalate by USD 0.003 per net US barrel for
each full 0.10 degree API above 32.00 degrees API or de-escalate by USD 0.003 per net US barrel for each full
0.10 degree API below 32.09 degrees API.”
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…
27. Any discrepancy resulting from the invoice value exceeding or falling below the US dollar
range allowed in this letter of credit is acceptable. In the event that the invoice amount does not
exceed the LC value, payment will be effected on the invoice amount. In the event that the invoice
value exceeds the maximum value of the LC, the bank will pay on the maximum value allowed
under this Letter of Credit2.”

The  Special  Condition  15  seems  to  be  intended  to  prevent  the  CFR/CIF  sellers  from  taking
advantage of price rising by loading more oil than the contract quantity range. It provides that the
sellers may load more than the maximum quantity stated in the letter of credit but if they do that the
issuing bank will not pay for more than the maximum quantity stated in the letter of credit, i.e.
115% of the stated quantity.
The Special Condition 27 provides that the issuing bank will accept a commercial invoice issued for
a price in excess of the letter of credit  amount, but it will not pay an amount in excess of the
maximum amount stated in the letter of credit. This may be in accordance with the provisions of
article 18 (b) of UCP 600, but it is in contradiction with the Special Condition 11 which stipulates
that the value of the letter of credit may escalate above the tolerances allowed (i.e. 15% margin)
without any amendment. This means that in case of price rising, the letter of credit amount will
automatically be increased to allow the payment in accordance with the new price,  even if  the
invoice amount exceeds 115% of the letter of credit amount, but provided that the invoiced quantity
does  not  exceed the  maximum quantity  allowed in  the letter  of  credit,  i.e.  115% of  the  stated
quantity.
This matter should have been stated clearly in BP Letter of Credit format, because the conflicting
provisions work in the disadvantage of the issuing bank in case of dispute.
The best known example is the Singapore law case Korea Exchange Bank v. Standard Chartered
Bank3.
The case was a dispute between the confirming bank (Standard Chartered Bank) and issuing bank
(Korea Exchange Bank) concerning the terms of two L/Cs issued for the payment of two gas oil
cargoes sold by Trafigura to Petaco Petroleum Inc.. The first L/C had the following terms:

“50: Applicant Petaco Petroleum Inc.

59: Beneficiary Trafigura Beheer BV Amsterdam.

32B: Currency code, amount USD800000

39A: Percentage credit amount 10/10
         tolerance

41D: Available with By any bank by negotiation

42C: Drafts at Sight

42D: Drawee Korea Exchange Bank
World Trade Center Branch

2 See BP Oil International Limited General Terms & Conditions for Sales and Purchases of Crude Oil and Petroleum
Products – 2015 Edition – Schedule B – Letter of Credit format.

3 [2006] 1 SLR 565, [2005] SGHC 220.
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45A: Description of goods Origin: Japan
         and/or services

Gas oil 26,000 BBL +/– 10 pct.
Price term: CFR any port(s) in South Korea

47A: Additional conditions Late presentation B/L acceptable.

Price: The price in US dollars per barrel based on the quantity
as determined under clause 12 of the contract shall be on a ex 
tank price at Pyongtaek, Korea Basis shall be equal to the 
average of the mean quotations published in the Platt's
Asia Pacific/Arabian Gulf Marketscan for gasoil reg 0.5 pct
quotations under the heading Singapore plus a premium of US
dollars 3.38 per US BBL.

A. Availability by negotiation at sight against following 
documents:
- Seller's commercial invoice (telex/telefax acceptable)
- Independant [sic] inspector's quantity report at loadport
(telex/fax acceptable)
- Copy of seller's authorization for release of product to
Petaco (telex/fax copy acceptable)
- Photo copy B/L (telex/telefax acceptable)
…
E. The amount of this letter of credit shall automatically
fluctuate to cover any increase/decrease according to the
price clause without further amendment to this credit.
…

J. Documents showing alterations without approval stamp or 
initials are acceptable.

49. Confirmation instructions May add.”

The terms of the second letter of credit were materially similar.
After paying the beneficiary (Trafigura), the confirming bank sent the documents to issuing bank
claiming  reimbursement  under  the  two  letters  of  credit.  In  the  meantime,  the  buyer  Petaco
Petroleum Inc.  became insolvent  and the  issuing  bank  had no longer  the  possibility  to  obtain
reimbursement if it had paid under the two letters of credit. Therefore, the issuing bank sought to
avoid payment alleging that there were discrepancies in documents.
One of the alleged discrepancies was that the letters of credit amount was overdrawn, because the
commercial  invoices  for  the  two  gas  oil  cargoes  were  for  the  amounts  of  USD  939,789.01,
respectively USD 1,021,641.66, in  excess of  the L/Cs amount  tolerance limit  of USD 880,000
(USD 800,000 +10%).
The dispute reached to the High Court of Singapore where the issuing bank contended that:
- the Additional Condition E allowed for fluctuation in the price of gas oil without the need to
amend the letter  of credit  provided that the price payable for the gas oil  cargo was within the
tolerance of +/-10% for the letter of credit amount stipulated for under the Field 39A;
- the letter of credit amount tolerance limit of 10% meant that the maximum amount that could be
paid under letter of credit was USD 880,000 (i.e. USD 800,000 +10%); 
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-  the  confirming  bank  sought  reimbursement  for  an  amount  in  excess  of  USD  880,000  (the
maximum amount payable under letter of credit).
In turn, the confirming bank argued that the 10% tolerance limit of the letter of credit amount was
meant  to  cover  the  10% tolerance  limit  for  the  cargo quantity,  but  the  letter  of  credit  amount
tolerance limit was overriden by the letter of credit amount escalation clause which meant that the
L/C amount tolerance limit of USD 880,000 could be exceeded without the need for amendment of
the letter of credit.
The High Court of Singapore upheld the confirming bank's claim for reimbursement on the ground
that the condition referring to the 10% amount tolerance limit should not be read in isolation but
should be considered in the context of the letter of credit as a whole. While there was an apparent
conflict  between  the  condition  referring  to  the  10% amount  tolerance  limit  and  the  automatic
fluctuation clause, the latter prevailed because it stipulated that any fluctuation in the letter of credit
amount to cover the price increase shall take effect automatically without further amendment of the
letter of credit. The High Court of Singapore held that “that is as good as saying “Notwithstanding
the credit tolerance limit provided under Fields 32B and 39A”4.
The L/C amount fluctuation was not stipulated to be subject to any tolerance limits. Therefore, a
claim for reimbursement of an amount in excess of 110% L/C amount tolerance limit was not an
overdrawing.
If the buyers and their banks wish to put a cap on the amount available for payment in letters of
credit, they should amend the amount escalation / de-escalation clause to say that the letter of credit
amount will automatically be adjusted for any price increase or decrease within the stated tolerance
limits.

4 In this regard, the Special Condition 12 in the Shell's Letter of Credit format has the following provisions:  “The
amount of this letter of credit will automatically escalate/de-escalate in accordance with the loaded quantity and
above Price Clause, even above or below the stated limits, without any further amendment.” See Schedule B of the
Shell's General Terms and Conditions for Sales and Purchases of Crude Oil, 2010 Edition.
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What Amount Is Available For Payment

The standby letters of credit are issued to secure the payment of price and buyers' potential liability
for VAT and Excise Duty for oil cargoes sold on open account terms in sale contracts providing for
monthly shipments. The amount of such standby letters of credit is calculated based on the mean
value of the marker crude price quotations used as reference for pricing on the days preceding the
date of issuance, the maximum quantity range stated in the sale contract for a monthly shipment and
the applicable VAT and Excise Duty.
Similarly to documentary letters of credit, the standby letters of credit include the contractual price
clause based on the marker crude price quotations published by Platts or Argus and a linked amount
escalation/de-escalation clause stating that the letter of credit amount will automatically be adjusted
for any price increase or decrease in accordance with Platts'  or  Argus'  price quotations for the
marker crude used as reference in the price clause1.
In BP Standby Letter of Credit format published in Schedule C of BP Sale Terms and Conditions,
2015 Edition, the drafters sought to cover both the possibility of price fluctuation and the possibility
of overshipment of goods in CFR and CIF sales where the sellers may take advantage of price rising
by shipping more than the contractual quantity range of 15%. BP Standby Letter of Credit format
states  a  cargo quantity  range within +/-15% of the mean contract  quantity  and the Sub-Clause
63.14.2  of  BP Sale  Terms  and  Conditions  stipulates  that  the  letter  of  credit  amount  must  be
sufficient to cover the contractual mean value of the oil cargo plus 15% and a further amount to
cover a potential escalation in duties. BP Standby Letter of Credit format includes the following
conditions:

“Special Conditions:

6.  The  value  of  this  Standby  Letter  of  Credit  may  escalate/de-escalate  above  or  below  the
tolerances allowed without any amendment on our behalf.
………..

9. Any discrepancy resulting from the invoiced quantity exceeding or falling below the quantity
range allowed in this  Standby Letter  of  Credit  is  acceptable.  Payment  will  be  effected  on the
invoiced quantity in case the maximum quantity allowed in this letter of credit is not exceeded. In
case the invoiced quantity exceeds the maximum quantity allowed in this Standby Letter of Credit
the bank will pay on the maximum quantity allowed in this Standby Letter of Credit.”

The Special Condition 9 seems to be intended to prevent the CFR/CIF sellers from taking advantage
of price rising by loading more oil than the contract quantity range. It allows the seller to ship more
than the maximum quantity stated in the standby letter of credit, but it provides that the issuing bank
will not pay for more than the maximum quantity stated in the standby letter of credit, i.e. the cargo
quantity range of 115%.

1 See Sub-Clause 58.2 of  LITASCO General  Terms and  Conditions For Sales  and  Purchases  of  Crude Oil  and
Petroleum Products, 2014 Edition and LITASCO Standby Letter of Credit Terms and Conditions in the Schedule 2
to LITASCO Sale Terms and Conditions. 
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The Special Condition 6 provides that the value of letter of credit may escalate above the 15%
tolerance without any amendment. This means that in case of price rising, the letter of credit amount
will automatically be increased to allow the payment in accordance with the new price2, even if the
invoice amount exceeds 115% of the amount stated in the letter of credit, but provided that the
invoiced quantity does not exceed the maximum quantity allowed in the letter of credit, i.e. 115%. 
This matter should have been stated clearly in the BP Standby Letter of Credit format. The Special
Condition 9 should have been placed right after the Special Condition 6 and make that clear.
Therefore,  the  oil  traders  using  BP Sale  Terms  and  Conditions  should  consider  an  alternative
wording for the Special Condition 9 in the standby letter of credit applications. An example of such
alternative wording is provided below:

“A demand  for  payment  exceeding  the  amount  stated  in  this  standby  letter  of  credit  will  be
acceptable provided that the invoiced quantity does not exceed the maximum quantity allowed in
this standby letter of credit. If the invoiced quantity exceeds the maximum quantity allowed in this
standby letter of credit, we will pay only a demand for an amount calculated based on the maximum
quantity range allowed in this standby letter of credit.”

Security For The Payment Of Additional Costs

LITASCO Standby Letter of Credit format states that it is a security not only for the payment of
price of cargo but also for the payment of any applicable VAT due amount and Excise Duty and
additional costs and expenses, penalties and interest incurred by the Beneficiary (seller) as a result
of the applicant's (buyer) failure to provide him with the information and documents necessary for
the Beneficiary (seller) to supply the oil cargo without having to charge and account for VAT and/or
Excise Duty3.
In order to allow the seller to comply with the regulations on VAT and Excise Duty in force in the
country of destination of oil cargo and avoid the payment of VAT and Excise Duty, the buyer must
provide to seller the necessary information and documents in due time.
If the buyer is the final consignee of oil cargo, he must provide to seller his VAT and Excise Duty
numbers.
If the buyer is not the final consignee of oil cargo, he must provide to seller his VAT number and the
VAT and Excise Duty numbers of the final consignee.
After the discharge of cargo at the port of destination, the buyers must also provide to seller a
certificate of discharge of oil cargo stating the port(s) and date(s) of discharge and the grade(s) and
quantity discharged.
If the buyer provides the required information and documents in due time, the seller shall not charge
VAT in addition to the price. The price will be exclusive of VAT and Excise Duty. But if the buyer
fails to provide the required information and documents in due time or if the documents provided by
the buyer fail to comply with the requirements, the seller shall be entitled to issue a further invoice
for the amount of any VAT and/or Excise Duty payable on the oil cargo and for any penalties and/or
interest stipulated under the applicable VAT and Excise Duty regulations. 

2 ISP98 Rule 2.06 (a) has the following provisions:  “If a standby expressly states that it is subject to “automatic
amendment” by an increase or decrease in the amount available […], the amendment is effective automatically
without any further notification or consent beyond that expressly provided in the standby. (Such an amendment may
also be referred to as becoming effective “without amendment”.)” The Official Commentary On The International
Standby Practices states that if a standby letter of credit contains a statement that a modification shall become
effective “without amendment”,  such an amendment shall  become effective automatically “without any further
notification or consent”,  because it  is a reservation or condition to the undertaking itself. See page 82 of The
Official Commentary On The International Standby Practices.

3 See Special Condition 7.
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BP and Shell Sale Terms and Conditions stipulate that such invoice must be fully paid within one
banking day in New York after the presentation4.
LITASCO Sale Terms and Conditions state that such invoice must be paid within five calendar days
after the presentation by the seller5.
Therefore, the unpaid invoice required to be presented by the Beneficiary (seller) along with the
demand for payment could be either an invoice for the price of cargo or an invoice for the amount
of VAT and/or Excise Duty payable on the oil cargo.

4 See Sub-Clause 62.2.2 of BP Oil International Limited General Terms & Conditions for Sales and Purchases of
Crude Oil and Petroleum Products – 2015 Edition and Sub-Clause 31.1.3 of Shell's General Terms and Conditions
for Sales and Purchases of Crude Oil, 2010 Edition

5 See Sub-Clause 62.11 of LITASCO General  Terms and Conditions For Sales and Purchases of Crude Oil and
Petroleum Products, 2014 Edition.
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The unit price of the crude oil cargoes sold on CIF basis is based on a standard destination which is
the trading hub for the geographical area where the cargo is  to be delivered.  For instance,  the
Russian crude oil cargoes shipped at the Black Sea port of Novorossiysk to be sold on CIF basis in
the Mediterranean region are priced on CIF Augusta basis.
If the CIF buyers request delivery of cargo to other port than Augusta, e.g. Genova, the price of
cargo shall be adjusted by the freight differential calculated as the difference between the charter
party  freight  rate  for  the  tanker  voyage  between  the  port  of  loading  (Novorossiysk)  and  the
nominated  port  of  discharge  (Genova)  and the  charter  party  freight  rate  for  the  tanker  voyage
between the port  of loading (Novorossiysk) and the port  of Augusta,  as in the example shown
below:
The freight rate of tanker voyage charter party is expressed as a percentage of current Worldscale1

rate ranging from 1 to 1000% in function of the market level of freight rates at the date of charter
party. WS flat rate is stated as WS 100. WS 109 would mean 109 percent of the Worldscale rate.
WS 75 would mean 75 percent of the Worldscale rate.
Assuming that the charter party freight rate for a tanker voyage between Novorossiysk and Augusta
is WS 75 and WS rate is US $ 10 per metric ton, then the charter party freight rate will be US $ 7.5
per metric ton2.
Next it  is  calculated the freight  rate for the tanker voyage between Novorossiysk and Genova,
taking into consideration the WS rate for such voyage. Assuming a WS rate of US $ 11 per metric
ton, the freight rate will be US $ 8.25 per metric ton (that is, 75% of WS rate). That gives a freight
rate differential of US $ 0.75 per metric ton.
The freight differential is calculated taking into consideration the Bill of Lading quantity in gross
metric tonnes based on which the freight is calculated and the charter party overage freight rate 3

which is typically 50% of the charter party freight rate.
Most crude oil cargoes shipped at Novorossiysk for Mediterranean region are cargoes of 80,000
metric tonnes. In case of a cargo of, let's say, 84,402 metric tonnes, the freight differential shall be
calculated first for the quantity of 80,000 metric tonnes and then for the quantity in excess of 80,000
metric tonnes.
The  freight  differential  shall  be  calculated  for  the  quantity  of  80,000  metric  tonnes  shall  be
calculated as follows:

80,000  MT x  0.75  (freight  rate  differential)  x  0.75  (charter  party  freight  rate  expressed  as  a
percentage from WS flat rate) = 45,000 USD 

The freight differential for the quantity of 4,402 metric tonnes shall be calculated as follows: 

4,402 MT x 0.75 (freight rate differential) x 0.375 (charter party overage freight rate expressed as a
percentage from WS rate) = 1,238.06 USD
That gives a total of 46,238.06 USD. That's the freight differential. 

1 The New Worldwide Tanker Nominal Freight Scale.
2 The freight rate shall be calculated based on the WS rate current on the date of commencement of loading of the

vessel in question.
3 Freight for the cargo loaded in excess of the minimum quantity agreed in charter party.
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The CIF sellers state the amount of freight differential in the commercial invoice under the price of
cargo calculated  based on the standard destination and then  state  the total  price of  cargo.  The
commercial invoices issued for CIF cargoes have an attachment showing the freight differential
calculations and are presented for payment along with the ship fixture note (voyage charter party),
as an evidence of the freight rate and overage freight rate. 
The problem with the payment of freight differential under letters of credit is that the banks' letter of
credit officers do not check the freight differential calculations nor the voyage charter party terms
stating the freight rate and overage freight rate on the grounds that the ICC rules for documentary
credits and guidelines for the examination of documents under documentary credits provide that the
banks are not responsible to check the mathematical calculations and charter party terms4.  This
leaves open the possibility for the CIF sellers to overcharge the amount of freight differential and
get the money from the bank.

 

4 Article 22(b) of UCP600 provides that: “A bank will not examine charter party contracts, even if they are required
to be presented by the terms of the credit.”
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The Conditions of UCP 600 Art. 22 (a) (i) As To Capacity of the Signer

The Charter Party Bills of Lading may be signed either by the Master or by the shipowner or by the
charterer or by the ship's agents.

The Charter Party Bills of Lading signed by the Master
If the Charter Party Bills of Lading are signed by the Master, then the signer must indicate that it
signs in the capacity of the Master, i.e. “as Master”. 
Art.22 of UCP 600 does not mention whether it is necessary or not to be indicated the name of the
Master in the signature box of Charter Party Bill of Lading so that the Master can be identified in
any of the following ways:

- “John Johnson …(signature) … as Master” 

- “…(signature) … as Master”

- “Master of M/V …….., Captain John Johnson”

- “Master of M/V ……..”

The Master signs the Charter Party Bills of Lading as legal representative of his employer which
could be either the shipowner or a bareboat charterer, as the case may be. Since both the shipowner
and bareboat charterer have the navigational control of the vessel, they are “legal carriers”, so that it
is not deemed necessary that the Charter Party Bills of Lading signed by the Master identifies the
carrier.

The Charter Party Bills of Lading signed by the port agents on behalf of the Master
If the Charter Party Bills of Lading are signed by a named agent for and/or on behalf of the Master,
then the signer must indicate that it signs in the capacity of agent for and/or on behalf of the Master,
i.e. “as Agents for the Master” or “as Agents for and on behalf of the Master”.  
The former requirement  stipulated in  the previous  editions  of  UCP (UCP 500) and ISBP (ICC
Publication No. 645) to state the name of the Master on whose behalf the agent is signing has been
eliminated in the current editions of UCP (UCP 600) and ISBP1 (ICC Publication No. 745E) so that
the agent may sign in any of the following ways:

“ABC Shipping Agency Ltd. …(signature)….
 As Agent(s) for the Master”

“ABC Shipping Agency Ltd. …(signature)….
 As Agent(s) for the Master, Captain John Johnson”

1 See ISBP paragraph G4 (c) (i).
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Whenever presented to a bank under letter of credit, the Charter Party Bills of Lading signed by
ship's port agents on behalf of the Master must be accompanied by a copy of the Master's letter of
authorisation given to the ship's port agents for signing the Charter Party Bills of Lading. 

The Charter Party Bills of Lading signed by the shipowner
If the Charter Party Bills of Lading are signed by the Owner, then the signer must indicate that it
signs in the capacity of the Owner, i.e. “as Owner”.
Provided that the name of shipowner is stated in the signature box, the identification of carrier is not
deemed necessary since it is clear that the shipowner is the carrier. 

The Charter Party Bills of Lading signed by the port agents on behalf of the shipowner
If the Charter Party Bills of Lading are signed by a named agent for and/or on behalf of the Owner,
then the signer must indicate that it signs in the capacity of agent for the Owner and quote the name
of the Owner as follows:

“ABC Shipping Agency Ltd. …(signature)….. as Agent(s) for the Owner
 ATA Shipping Corp … Owner”.

Whenever presented to a bank under letter of credit, the Charter Party Bills of Lading signed by
ship's port agents on behalf of the shipowner must be accompanied by a copy of the shipowner's
letter of authorisation given to the ship's port agents for signing the Charter Party Bills of Lading.

The Charter Party Bills of Lading signed by the charterer
If the Charter Party Bills of Lading are signed by the Charterer, then the signer must indicate that it
signs in the capacity of the Charterer, i.e. “as Charterer”.
In commodity trade,  the Charter  Party Bills  of Lading are signed by charterers either  to  avoid
prolonged disputes with the shipowner over the condition or weight of bulk cargoes or when the
vessel has been sub-chartered. Art. 22 of UCP 600 does not make a distinction between the various
types of charterers, i.e. bareboat charterers, time charterers, voyage charterers, nor does specify
under what conditions the charterers may sign the Charter Party Bills of Lading.
In a bareboat charter party or charter party by demise, the shipowner transfers (demises) to the
bareboat  charterer  the  possession  of  the  vessel  so  that  the  bareboat  charterer  has  both  the
navigational and commercial control of the vessel2. The consequence is that in the Bills of Lading
signed by the bareboat charterer or its agents, the bareboat charterer is deemed to be the carrier.
In a time charter party, the shipowner does not transfer to the charterer the possession of the vessel,
but only the commercial control of the vessel, which means that he can determine the ports of call
to which the shipowner is bound to proceed.
If the vessel has been sub-chartered for a voyage by the time charterer and the time charterer signs
the Charter Party Bills of Lading, then it must indicate in what capacity the time charterer signed
the Charter Party Bills of Lading, i.e. as carrier or just as an agent on behalf of the Master3 or
shipowner,  otherwise there is  a risk that in case of loss or damage to the cargo during the sea
carriage, the holder of Charter Party Bills of Lading will sue the wrong party and any subsequent

2 The bareboat charterer is responsible for the technical operation, the commercial management and operation of the
ship. Because the shipowner has no control over the use of the vessel, the shipowner is not liable for the acts of
bareboat charterer or its crew which result in loss of or damage to cargo during the carriage.

3 In Australian law case Hunter Grain Pty Ltd. v. Hyundai Merchant Marine Co. Ltd. and Malaysian International
Shipping Corporation BHD (1993) 117 ALR 507  the time charterer's agents signed the Bill of Lading based on
Master's letter of authority and indicated in the Bill of Lading that they signed as “Authorized Rep. of Carrier or
Master”.  Nevertheless, because it was the time charterer's name stated in the heading of the Bill of Lading and the
Conditions of Carriage on the back of the Bill of Lading indicated the time charterer as carrier, the Court held that
the carrier was the time charterer, and not the shipowner.
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legal action will be time barred.
This is the reason why the forms of Charter Party Bills of Lading adopted by INTERTANKO, i.e.
INTANKBILL 78 and INTANKBILL 2003, to be used with the cargoes of oil and vegetable oils in
bulk, require the identification of carrier on the face of the Bill of Lading. The difference is that
whilst INTANKBILL 78 requires the identification of the carrier as a party to the charter party4,
INTANKBILL 2003 requires  the  identification  of  the  carrier  in  a  separate  box,  perhaps  in  an
attempt to avoid doubt when the vessel is in a chain of charters and the issuer of Bill of Lading is
not a party to the charter party5.

The Conditions of UCP 600 and ISBP As To Description of Ports of Loading and Discharge in
the Charter Party Bills of Lading

Would Charter Party Bills of Lading showing two ports of loading be acceptable?

Art. 22 of UCP 600 has no provisions on this matter, but ISBP paragraphs G5 (g) and (h) provide
that:

“g. When a credit indicates a geographical area or range of ports of loading (for example, “Any
European Port” or  “Hamburg,  Rotterdam, Antwerp Port”)  a charter  party  bill  of  lading is  to
indicate the actual port or ports of loading, which are to be within that geographical area or range
of ports. A charter party bill of lading need not indicate the geographical area.

h. When a charter party bill of lading indicates more than one port of loading, it is to evidence an
on board notation with the relevant on board date for each port of loading, regardless of whether it
is pre-printed “received for shipment” or “shipped on board”. For example, when a charter party
bill of lading indicates that shipment has been effected from Brisbane and Adelaide, a dated on
board notation is required for both Brisbane and Adelaide.”

Showing  two  ports  of  loading  is  customary  in  the  Charter  Party  Bills  of  Lading  issued  for
Australian grain cargoes due to the draft restrictions and limited storage capacity at Australian ports.

Why the Charter Party Bills of Lading may show the port of discharge as a range of ports or a
geographical area

The port of discharge in the Charter Party Bills of Lading can be stated either as a particular port, as
one of a range of possible discharge ports or as a geographical area. The UCP 600 Art. 22 (a) (iii)
stipulates that:

“The port of discharge may also be shown as a range of ports or a geographical area, as stated in
the credit.” 

ISBP paragraph G9 provides that:

“When a credit indicates a geographical area or range of ports of discharge (for example, “Any

4 On the reverse page of INTANKBILL 78 form, there is a paragraph providing explanations as to the meaning of
terms used in the Bill of Lading which stipulates that: “For the purpose of this Bill of Lading: SHIPPER means the
person consigning the cargo for the carriage on Charterer's behalf; CHARTERER means the person entering the
Charter Party contract with the Carrier; CARRIER is equivalent to terms like Shipowner, Owner, Disponent Owner,
whichever is  used in  the Charter  Party referred to  in  this  Bill  of  Lading to  define a person undertaking the
carriage.”

5 See also CONGENBILL 2007 form.
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European Port” or “Hamburg, Rotterdam, Antwerp Port”),  a charter  party bill  of  lading may
indicate the actual port of discharge, which is to be within that geographical area or range of ports,
or it may show the geographical area or range of ports as the port of discharge.” 

The Charter Party Bills of Lading state the port of discharge as one of a range of possible discharge
ports or as a geographical area when they are issued for bulk commodities such as crude oil, LPG or
coal which are traded afloat during carriage, the ultimate destination of commodity being unknown
at the time of shipment. If the Charter Party Bills of Lading state the port of discharge as a range of
ports or a geographical area, the charterers can order to shipowners to discharge the cargo at any of
the ports within the range of ports or geographical area stated in the Bills of Lading. 
For  similar  purposes,  the port  of  discharge  is  stated  in  the  Charter  Party  Bills  of  Lading as  a
destination for orders. Such destination is either a port or a geographical area. The port for orders is
a port on the route to the intended destination region, usually a bunkering port, where the vessel has
to proceed to and wait the charterer's nomination of discharge port.
The practice of stating a port for orders in the Charter Party Bills of Lading originated in grain trade
in the first half of twentieth century and was later adopted in oil trade. In the grain trade of the first
half of twentieth century, the customary ports for orders in Europe were Malta, Gibraltar, Falmouth
and Plymouth. In the oil trade of the second half of twentieth century and first two decades of
twenty first century, the customary ports for orders in Europe were Gibraltar and Rotterdam6.
Nowadays, for Russian crude oil cargoes shipped from the Black Sea port of Novorossiysk the
customary destination for orders is Pachi Megara, an oil terminal in the Megara Bay in southern
Greece,  while  for  Russian  crude  oil  cargoes  shipped from the  Baltic  Sea  ports,  the  customary
destination for orders is Rotterdam.
For Azeri crude oil cargoes the destination for orders is either Augusta, in Sicily, or Rotterdam
because most CIF sales are basis Augusta or Rotterdam. 
Most of the tanker voyage charter party forms include provisions that give the charterer the option
of nominating a discharging port to the Master on the vessel's arrival at a destination for orders7.
The  best  example  is  the  Clause  4(b)  of  Asbatankvoy  charter  party  which  has  the  following
provisions:
 
“If lawful and consistent with Part I and with the Bills of Lading, the Charterer shall have the
option of nominating a discharging port or ports by radio to the Master on or before the Vessel's
arrival at or off the following places:

Place On a voyage to a port or ports in:
LAND'S END United Kingdom/Continent (Bordeaux/Hamburg range)

  or Scandinavia (including Denmark)
SUEZ  Mediterranean (from Persian Gulf)
GIBRALTAR Mediterranean (from Western Hemisphere).”

Hence, the practice of stating the destination as “Suez for orders” or “Gibraltar for orders”8 in the

6 In Phillips Puerto Rico Core Inc v. Tradax Petroleum Ltd, 782 F.2d 314 (5th Cir. 1985), Court noted that it was a
common practice for Bills of Lading issued for oil cargoes shipped at Skikda, Algeria to show the destination as
“Rotterdam for Order”, regardless of the vessel's actual destination.

7 Clause 9(a) of VELAVOY2005 has the following provisions:  “Charterer shall nominate loading or discharging
port(s) and/or place(s) or order Vessel to a destination for orders. If Vessel is ordered to a destination for orders,
Charterer  shall  thereafter  nominate  loading  or  discharging  port(s)  and/or  place(s).” Clause  9(a)  of
ExxonMobilVOY2005 and Clause 5 of Texacovoy 94 have identical provisions.

8 In the English law case Albacruz v. Albazero, [1977] A.C. 774 House of Lords, the port of delivery was stated as
“Gibraltar for orders” in the Charter Party Bills of Lading. Mr. De Korver, then Shipping Coordinator of Courtage
Occidental, said that: “[T]he description of the port of delivery as “Gibraltar for orders” was done for flexibility,
so that, if it became necessary to change the port of discharge, the ship could be diverted without the necessity of
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Charter Party Bills of Lading issued for crude oil cargoes.

new shipping documents being issued.”
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Unless the sale contract allows the issuance and transmission of shipping documents,  including
Bills  of  Lading,  electronically,  the  oil  cargoes  are  traded  on  the  basis  of  the  sellers'  letter  of
indemnity rather than the Bills of Lading due to the time necessary to pass the Bills of Lading down
the chain of sellers, banks and buyers. In the letter of indemnity the seller warrants to the buyer that
he has the title to the cargo and the right to transfer such title and undertakes to send the Bills of
Lading to the buyer as soon as possible.
Things can go wrong for the buyers in  CFR and CIF purchases where the sellers are also the
charterers of the carrying vessel. The CFR and CIF sellers can sell the same oil cargo twice, get the
money from both buyers, request the shipowners to discharge the cargo against a letter of indemnity
to one of the buyers and then disappear, leaving the other buyer with empty hands.  This is the
reason why the letters of indemnity issued by small traders are required to be endorsed by a bank1.
The CFR and CIF buyers can also take advantage of the prolonged time needed to transfer the
original  shipping documents  along  the  chain  of  sellers  and banks,  when  they purchase  the  oil
cargoes with money provided by third parties,  banks or commodity traders.  The CFR and CIF
buyers can on-sell the oil cargoes to third parties and then disappear and leave the credit provider
the unpleasant task of trying to recover the money lost from the suppliers. 

Case study: Fortune Hong Kong Trading Ltd. v. Cosco-Feoso (Singapore) Pte Ltd., [2002]
EWHC 79 (Comm)

In that case, a Chinese oil trader, Pacific Fond Ltd. asked another trading company, Fortune Hong
Kong Trading Ltd. to finance the purchase by the former of two gas oil cargoes for delivery in
China.
The financing agreements between Fortune Hong Kong Trading Ltd. and Pacific Fond Ltd. required
the lender to obtain the issuance of L/Cs for the payment of oil cargoes and the borrower to provide
20% of the L/C amount before the opening of each L/C as a security deposit and the balance no
later than two days before the payment due date under L/C. If Pacific Fond Ltd. did not fulfil its
reimbursement obligation, the lender was entitled to forfeit the security deposit and recover the
balance of the loan by seizing the oil cargoes. 
Pacific Fond Ltd. bought two cargoes of gas oil from Cosco-Feoso (Singapore) Pte Ltd. on CIF
terms for delivery in the port  of Hainan. Unbeknown to the credit-providing company, Fortune
Hong  Kong  Trading  Ltd.,  Pacific  Fond  Ltd.  on-sold  the  gas  oil  cargoes  to  another  company,
Sinochem Hainan Co. Ltd. and then asked the seller, Cosco-Feoso (Singapore) Pte Ltd. to arrange
the discharge of cargoes against letters of indemnity.
On 7 August 1997, Cosco-Feoso (Singapore) Pte Ltd. issued a letter of indemnity to the shipowners
asking them to deliver the cargoes to Sinochem Hainan Co. Ltd. and then on 28 August 1997, it
issued a letter of indemnity addressed to Fortune Hong Kong Trading Ltd. to get the money under
the letters of credit.
The CIF buyer, Pacific Fond Ltd. repaid only the amount due under the financing agreement for the

1 For examples of bank's endorsed letters of indemnity see the Shell's General Terms & Conditions for Sales and
Purchases of Crude Oil – 2010 Edition, Part Six, Schedule A – Seller's Indemnity format and BP Oil International
Limited General Terms & Conditions for Sales and Purchases of Crude Oil and Petroleum Products – 2015 Edition,
Part Nine, Schedule A – Seller's Indemnity format.
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procurement of the first cargo and the 20% advance required for the issuance of the second L/C and
then disappeared.
When Fortune Hong Kong Trading Ltd. found out from shipowners that the gas oil cargoes were
delivered to another company on the seller's request, it brought a claim against the seller, Cosco-
Feoso (Singapore) Pte Ltd. for breach of the warranties provided in the letters of indemnity.
Fortune Hong Kong Trading Ltd. contended that the seller was liable in deceit by the fact that in the
letter of indemnity issued on 28 August 1997 the seller represented that it had free title to the first
cargo and the right to transfer title to the cargo and had the intention of obtaining and surrendering
the Bills of Lading to  Fortune Hong Kong Trading Ltd., whereas in fact by providing a letter of
indemnity on 7 August 1997 to shipowners to deliver the cargo to another company, the seller did
not have free title to the cargo, nor a right to possession of it, nor the capacity to transfer title in or
effect delivery of it to the buyer, nor the intention to obtain and surrender the Bills of Lading to
buyer.
The English Commercial Court upheld the claim saying that that if those misrepresentations had not
been made, Fortune's bank would not have paid under the letter of credit.   

Case study: Trafigura Beheer BV v. Kookmin Bank Co., [2006] EWHC 1450

In that case, a Korean oil trader, Huron, asked Kookmin Bank to finance the purchase of an oil
cargo by issuing a letter of credit in favour of the commodity supplier, Trafigura following that
Huron to reimburse the bank from the proceeds obtained from re-selling the cargo in the local
market.
Trafigura which sold the oil cargo to Huron basis “CFR one safe port Kunsan, Korea” chartered the
vessel “Shanghai” for the carriage of oil cargo from Indonesia to Korea.
The letter of credit issued by Kookmin Bank in favour of Trafigura required the presentation of
Bills of Lading “issued to or endorsed to the order of Kookmin Bank” evidencing a shipment from
Balongan,  Indonesia  to  “one safe  port/berth in  South Korea”,  marked  “freight  payable as per
charterparty”. The letter of credit provided that in the absence of original Bills of Lading, Trafigura
could present a letter of indemnity addressed to Huron.
Trafigura bought the oil cargo from an Indonesian oil company, Pertamina PT on FOB terms but
failed to give proper instructions to shippers and shipowners as to information to be inserted in the
Bills of Lading. As the Bills of Lading issued to Pertamina did not conform with the requirements
of Kookmin Bank's letter of credit, Trafigura asked the ship managers to replace them with a new
set of Bills of Lading showing the details required by the letter of credit. 
In the meantime, the vessel arrived the port of discharge nominated by Huron and discharged the
cargo into a bonded storage terminal and held there to Trafigura's order.
Trafigura  did  not  wait  for  the  replacement  of  Bills  of  Lading and obtained the  payment  from
negotiating bank presenting the commercial invoice and a letter of indemnity addressed to Huron.
Then Trafigura authorised the storage company to release the oil cargo to Huron.
When Kookmin Bank received the commercial invoice and letter of indemnity from the negotiating
bank, it asked for the original Bills of Lading, it received the replacement set of Bills of Lading
marked  “Voyage accomplished. Null and void” because the cargo had long been delivered to the
buyer.
Huron  on-sold  the  cargo but  the  sale  proceeds  vanished  in  other  pockets  without  reimbursing
Kookmin Bank. In a couple of days after Huron's managers obtained the cargo they arranged the
sale of cargo through another company and sent Huron into liquidation.
Kookmin Bank sought to recover the financial loss from Trafigura for breach of the warranties and
undertaking provided in the letter of indemnity presented for payment, claiming that by authorising
the release of cargo to Huron, Trafigura deprived Kookmin Bank of its security interest in the cargo
and by agreeing with the marking of the second set of Bills of Lading with the words  “Voyage
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accomplished. Null and void”, Trafigura invalidated the second set of Bills of Lading as documents
of title, despite the fact that it knew that Kookmin Bank was entitled to delivery of cargo through
the Bills of Lading. Given that the letter of indemnity presented by Trafigura to negotiating bank
and then transmitted to Kookmin Bank was subject to English law and had an exclusive jurisdiction
clause, the legal action was brought in the English Commercial Court.
The English Commercial Court held that:

“The sale contract provided for property to pass to the Buyer at the ship's flange at the load port
and  at  the  time  when  discharge  instructions  and  delivery  to  Huron  took  place,  the  shipping
documents  were  still  in  the  control  of  the  shippers  who were entitled  to  change their  delivery
instructions to the shipowners. No conversion could take place at either point because Kookmin
had no entitlement to the cargo, no entitlement to any B/L and no interest in the cargo. Kookmin
had agreed to pay against the LOI. Once payment was made under the L/C on presentation of the
LOI, there could not be any issue as to who was entitled to the cargo, as between  Trafigura  and
Huron  and  the  ship  owners  were  entitled  to  deliver  the  cargo  to  Huron  on  Trafigura's  and
Pertamina's instructions.
It  is  Kookmin's  misfortune  that  it  failed  to  make  appropriate  arrangements  which  gave  it  a
contractual right against the carriers or some form of security against its customer in respect of
reimbursement of the sum which it had paid under the L/C, whether by requiring the LOI to provide
for delivery of original B/Ls to it, rather than its customer or by some other means.”

The Court noted that in the letter of indemnity addressed to Huron, Trafigura committed to send the
Bills  of  Lading to  Huron,  and not  to  Kookmin Bank.  There  was  no  provision  in  the  letter  of
indemnity issued by Trafigura that Kookmin Bank was to receive any Bills of Lading at all, so that
Kookmin Bank had no legal basis to ask for the original set of Bills of Lading after making the
payment against a letter of indemnity addressed to Huron.
In order to have been entitled to the original set of Bills of Lading required in the letter of credit, the
issuing bank should have stipulated in the letter of credit that the letter of indemnity be addressed to
itself, and not to Huron, and the letter of indemnity should have contained the undertaking that the
Bills of Lading be sent to the issuing bank. Had the L/C issuing bank asked the seller to provide a
letter of indemnity to itself, then the seller would have been aware of the bank's interest in the cargo
and would have instructed the shipowner to deliver the cargo to the bank's order and not to the
buyer. In case of the seller's failure to do that, the issuing bank could have recovered the amount
paid under letter of credit based on the letter of indemnity addressed to it.

Case study: Euro-Asian Oil S.A. v. Credit Suisse AG & Ors, [2018] EWCA Civ 1720 

In that case, a Romanian oil trader, Dan Igniska, who needed regular shipments of 30,000 MT of
gas oil for distribution in Romania but could not afford to buy gas oil quantities larger than 10,000
MT asked his former business partners from the Swiss company Euro-Asian Oil S.A. to help him
purchase the additional quantities of 20,000 MT. The financing structure proposed by Igniska to
Euro-Asian Oil executives involved three back-to-back purchase contracts and two back-to-back
LCs.
Igniska bought through one of his companies, Abilo Ltd. gas oil cargoes of 30,000 MT +/-5% of
which he on-sold quantities of 20,000 MT +/-10% to Euro-Asian Oil for further sale to another
company he owned, Neptune Energy SA or Real Oil Development. Igniska procured the gas oil
cargoes of 30,000 MT from suppliers such as Glencore and Select Energy. The procurement of gas
oil cargoes by Igniska, through Abilo, was financed by Credit Suisse with L/Cs payable to suppliers
initially at 10 days after the vessel's NOR date at the port of discharge (L/Cs issued in favour of
Glencore) and then at 30 days after the Bill of Lading date (L/Cs issued in favour of Select Energy),
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based on the L/Cs issued in favour of Abilo by BNP Paribas and Credit Agricole, on Euro-Asian
Oil's request.
The sale contracts between Abilo and  Euro-Asian Oil and the sub-sale contracts between Euro-
Asian Oil and Neptune Energy and Real Oil Development provided initially a credit period of 90
days, later extended to 120 days after the Bill of Lading date. The L/Cs issued in favour of Abilo by
BNP Paribas and Credit Agricole had similar payment terms. During the 120 days' credit period,
Abilo was financed by Credit Suisse which paid the commodity suppliers. 
The first  sub-sale contract between Euro-Asian Oil and Igniska's companies was concluded on 9
November 2009 with Neptune Energy for a gas oil quantity of 19,100 MT. The contract provided
initially a credit period of 90 days to Neptune Energy.
Igniska's obligation under Euro-Asian Oil/ Neptune Energy sale contract was to provide a certificate
issued by Constanta Oil Terminal S.A. confirming that it held in storage to Euro-Asian Oil's order
the quantity of 19,100 MT of gas oil pledged to BNP Paribas. The holding certificate had to provide
security to Euro-Asian Oil and its financing bank, BNP Paribas during the 90 days' credit period
until the sub-purchaser, Neptune Energy paid for the gas oil. The gas oil quantity of 19,100 MT was
to be released in parcels following the payment of eight instalments.
Euro-Asian Oil's executives expected to receive the holding certificate soon after the discharge of
gas oil cargo by the carrying vessel at Constantza Oil Terminal S.A. on 13 November 2009, but
Igniska who arranged the Customs clearance for the gas oil cargo through another company he
owned, DG Petrol2, took the entire cargo of 31,443 MT he bought from Glencore without leaving
any cargo in storage and providing the holding certificate to Euro-Asian Oil's bank, BNP Paribas.
In January 2010, Igniska asked and obtained an extension of credit period from 90 to 120 days. The
extension of credit period to 120 days allowed Igniska sufficient time to obtain a second L/C and
procure a second cargo of 30,000 MT from Glencore. On 12 February 2010, Igniska concluded a
second sale contract on Abilo's behalf with Euro-Asian Oil for a gas oil quantity of 20,000 MT
+/-10% and replaced Neptune Energy with another company, Real Oil Development, as final buyer.
On the same day, Credit Agricole issued, at Euro-Asian Oil's request, a deferred payment L/C in
favour of  Abilo  and on 2 March,  Credit  Suisse issued a  second back-to-back LC in favour  of
Glencore.
As the payment due date under the first deferred payment L/C (120 days after 6 November 2009,
Bill of Lading date for the first cargo delivered by Glencore) was closing by, Igniska left in storage
at Constantza Oil Terminal S.A. a quantity of 19,100 MT of gas oil from the second cargo and
asked the storage company to issue a certificate confirming that it held that quantity to the order of
Euro-Asian Oil and pledged to BNP Paribas, the bank which issued the first deferred payment L/C
in favour of Abilo. Then on, Igniska started to operate a carousel wherein the holding certificates
provided as security for payment during the 120 days' credit period were in fact issued for gas oil
cargoes delivered under the next contracts.
Despite the fact that Igniska breached his contractual obligations under the first transaction and
provided the holding certificate with a delay of 110 days after the discharge of the first  cargo,
practically extending further on the credit period of 120 days, BNP Paribas had to pay his company
Abilo on the payment due date (at  120 days after the Bill  of Lading date) of the first  deferred
payment L/C. The documents were presented to BNP Paribas by Credit Suisse which purchased
Abilo's claim under the deferred payment L/C. The documents presented by Credit Suisse to BNP
Paribas consisted of a commercial invoice and a letter of indemnity issued by Abilo and endorsed
by Credit Suisse. Credit Suisse endorsed Abilo's letter of indemnity without making inquiries about
the fate of the first cargo, relying on the warranty of title from the letter of indemnity provided by
the commodity supplier, Glencore with four months ago.
In May 2010, Euro-Asian Oil's executives became aware that Igniska was running a carousel but

2 DG Petrol SRL was owned at the time by Dan Igniska through the off-shore companies Abilo Ltd. which held 90%
of the shares and Real Oil Development which held 10% of the shares.
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they expected that Igniska would ultimately close the circle and end the carousel.  That did not
happen. Between November 2009 and December 2010, Euro-Asian Oil financed the procurement of
four gas oil  cargoes of 20,000 MT +/-10% by Igniska's  companies but when the time came to
provide  a  holding  certificate  as  payment  security  for  the  fourth  cargo,  Igniska  was  unable  to
purchase in due time a fifth cargo and thereby to reimburse Euro-Asian Oil for the fourth cargo.
The fourth gas oil cargo paid for by Euro-Asian Oil, a quantity of 22,000 MT that was part of a
cargo of 31,570 MT purchased by Igniska through Abilo Ltd. from Select Energy, was used by
Igniska to provide security  under  the third sale  contract  between Euro-Asian Oil  and Real  Oil
Development and by the end of the 120 days' credit period after the date of Bill of Lading issued for
the fourth cargo, 11 September 2010, there was no more cargo left in storage at Constantza Oil
Terminal S.A.
Credit Suisse L/C Officers had their part of the blame in what happened. Igniska used Credit Suisse
as front cover to procure the gas oil cargoes from the suppliers and get the money from Euro-Asian
Oil's banks. During the judgment, it emerged that Credit Suisse L/C Officers did not examine the
sale contracts concluded by Igniska through Abilo with Euro-Asian Oil and did not know about the
financing arrangement Igniska had with Euro-Asian Oil to procure the gas oil cargoes and about the
carousel. By dealing solely with the shipping documents pursuant to UCP Bible and not making
inquiries to shipowners about the fate of the four cargoes, Credit Suisse L/C officers did not even
know whether and what cargoes Abilo delivered to Euro-Asian Oil.
Euro-Asian Oil's executives had their part of the blame too in what happened. They relied entirely
on Igniska to provide the holding certificates in due time without taking any active steps to make
that happen.
Euro-Asian Oil's executives had no involvement in the procurement contracts made by Igniska with
the commodity suppliers, Glencore and Select Energy. Only Igniska's companies were mentioned as
Notify Party in the Bills of Lading so that Euro-Asian Oil's executives and banks that issued the
back-to-back L/Cs did not know when and whether the gas oil cargoes were delivered at the port of
Constantza. Furthermore, Igniska did not give to Euro-Asian Oil's executives ETA Notices about
the vessels' arrival at the port of Constantza.
The gas oil cargoes were sold on CIF Constantza terms by the commodity suppliers to Abilo and
then by Abilo to Euro-Asian Oil and were discharged at Constantza Oil Terminal against the letters
of  indemnity  provided  to  shipowners  by  the  commodity  suppliers  who  chartered  the  carrying
vessels. Euro-Asian Oil should not have accepted Igniska's company, Abilo as intermediary in the
purchase of gas oil cargoes. 
The simple rule for the credit providers in commodity trade finance is to keep control over the
goods  through  documents  of  title  until  the  borrower  reimburses  the  loan  required  for  the
procurement of goods. In Euro-Asian Oil case, a prudent company would have purchased the gas
oil cargoes directly from the suppliers on ex ship terms, DAP in INCOTERMS 2010, and then
deliver the gas oil to Igniska's company In Situ by way of stock transfer effected and confirmed by
the storage company after each payment made by Igniska's company. The ex ship deliveries do not
require the presentation of Bills of Lading or seller's letter of indemnity but only certificates of
quantity and quality  issued at  the time of delivery at  discharge port  and thereby, the trick and
trouble with the Abilo's letters of indemnity would have been avoided.
Igniska drafted the Abilo/ Euro-Asian Oil sale contracts and deferred payment L/C conditions like a
blank cheque. It is obvious that he had in mind to take advantage of that. The deferred payment
L/Cs issued by Euro-Asian Oil's banks provided that the shipping documents can be presented later
than 21 days after the Bill of Lading date but there was no time limit for their presentation. Instead,
the L/Cs provided that  if  the shipping documents  (Bills  of  Lading and certificates  of  quantity,
quality and origin) were not available not even on the payment due date, at 120 days after the Bill of
Lading date, the payment was to be made against the presentation of the commercial invoice and
Abilo's letter of indemnity endorsed by a bank. 
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Euro-Asian Oil's executives relied on Abilo's letter of indemnity because it was endorsed by Credit
Suisse and when Igniska's carousel ended, they sought to recover the financial loss from Credit
Suisse through a claim for breach of warranties and undertaking provided in the letter of indemnity
presented by Credit Suisse for the payment of the fourth cargo.
Euro-Asian Oil contended that Credit Suisse, as an endorser of Abilo's letter  of indemnity,  was
jointly and severally liable for the breach of the warranties provided therein: i.e. 
- that Abilo had free marketable title, clear of any encumbrance, on a cargo of 22,000 MT of gas oil
sold by Abilo to Euro-Asian Oil on 1 October 2010 (the fourth cargo), that was declared in the letter
of indemnity to have been shipped on board the vessel “Ariadne” on 10 September 2010 at Puerto
La Cruz, in Venezuela;
- that Abilo had authority to transfer the title to the cargo and effect delivery of the cargo to Euro-
Asian Oil.
In fact, the warranties provided in the letter of indemnity were false because the cargo referred to in
the letter of indemnity had, by the time of the presentation of letter of indemnity for payment in
early January 2011, been released to Igniska's company Real Oil Development after the latter paid
the instalments under the third purchase contract with Euro-Asian Oil.
The English Commercial Court and English Court of Appeal upheld Euro-Asian Oil's claim against
Credit  Suisse  who,  by  endorsing  Abilo's  letter  of  indemnity,  assumed  the  same  contractual
responsibilities  as  Abilo  and  became  jointly  and  severally  liable  for  breach  of  the  warranties
provided therein. The English Commercial Court held that Abilo and Credit Suisse's liabilities were
the same as they would have been if Abilo had sold and delivered the cargo shipped on board the
vessel “Ariadne” to a third party before demanding the payment with the letter of indemnity from
Crédit Agricole in January 2011 under the letter of credit3. The relevant passage from the Court
decision is quoted below:

“the Fourth letter of indemnity related to the position when it was presented with the commercial
invoice on 6 January 2011 to Euro-Asian's  bank, Crédit  Agricole.  It  was on that date that the
Ariadne  shipment  was  nominated  under  the  Fourth  sale  contract.  The  representations  and
warranties took effect on that date.
The warranties were breached and Euro-Asian suffered loss because Abilo did not have the right to
deliver the cargo, since it had been already been delivered and paid for by Euro-Asian with the
Third transaction. Euro-Asian suffered loss in that it effectively paid a second time for the Ariadne
cargo.”

3 See Euro-Asian Oil SA v. Abilo (UK) Ltd & Ors, [2017] 1 Lloyd's Rep 287, [2016] EWHC 3340 (Comm)
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