
Introduction

Oil  Trade  Review  is  a  publication  in  which  shipping  and  contractual  matters  relevant  to  the
international oil trade are reviewed.
 
In this issue, the Editor reviews the following topics: 

-  The Implications Of The Buyers' Non-Compliance With The Obligation To Provide A L/C
Conforming With The Contract Requirements Within The Contractual Time Limit

- The Buyer's Remedies For Late Delivery Of Oil Cargoes In FOB Sale Contracts

-  The Buyer's Remedies For Late Delivery Of Commodity Cargoes In CFR And CIF Sale
Contracts

-  Oil  Traders' Potential Liability In Sale Transactions With  Fuel Oil Cargoes Blended On
Board The Vessels

If  you have  any comments  about  the  matters  reviewed  in  this  edition,  please  address  them to
editor@commoditylaw.  eu  
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In the English law case Kronos Worldwide Ltd. v. Sempra Oil Trading SARL1  the sale contract
required the FOB buyers to secure the payment through a letter of credit “to be opened promptly
through a first class bank”.
The contract delivery period was 25 – 30 June 2001.
The buyers' vessel arrived at loading port and tendered NOR on 28th June but the L/C was opened
and advised only on 6 July.
The sellers commenced loading on 9th July and completed loading on 11th July.
The buyers contended that the laytime commenced on 28th June and expired on 30th June after
which the vessel was on demurrage for 11 days 1 hour and 16 minutes.
The sellers contended that the laytime did not commence until a reasonable time after the provision
of L/C and not before 9 July when loading commenced. Since the cargo was loaded within the
permitted laytime, there was no demurrage due.
In the absence of the sellers'  waiver  on the buyers'  obligation to  provide the L/C (prior to the
vessel's  arrival  at  loading  port  on  28th  June),  the  provision  of  L/C  was  an  implied  condition
precedent to the sellers'  obligation to load the oil  cargo and therefore,  the laytime cannot have
begun to run until a reasonable time after the contractual L/C was advised.  
The English Court of Appeal held that if the provision of L/C is a condition precedent to the sellers'
performance of their obligations to provide a free berth and load the cargo, the consequence is that
the laytime does not begin to run under the sale contract until  after  the L/C had been opened.
Therefore, no demurrage was due to buyers.
Until the contractual L/C is provided, the sellers are not obliged to perform any of their contractual
obligations.
One question raised before the Court was what is the time limit by which the FOB buyers are bound
to provide a contractual L/C when the contract requires the buyers to provide a L/C “promptly”.
The English Court of Appeal referred to the English law case  Ian Stack Ltd. v. Baker Bosley
Ltd.2. In that case, Diplock J. held that in the absence of express provisions in the sale contract, the
FOB buyers have the obligation to open a L/C conforming with the contract requirements at the
latest by the earliest date of the contractually agreed shipment period.
In  Glencore Grain Rotterdam B.V. v. Lebanese Organisation For International Commerce3,
the buyers provided a L/C that did not conform with the contract terms and when the sellers asked
the buyers to amend the L/C to make it compliant with the contract terms, the buyers refused.
In turn, the sellers refused to load the cargo contending that the L/C did not conform with the
contract terms and the buyers had the obligation to provide a L/C conforming with the contract
terms before the first day of the contractual shipment period.
The buyers claimed damages for the sellers' refusal and failure to ship the contract goods.
The English Court of Appeal held that the buyers were obliged to provide a L/C conforming with
the contract requirements at the latest by the earliest date of the contract shipment period. By failing
to provide a L/C conforming with the contract requirements within the contractual time limit, the
buyers were in breach of contract. The sellers could rely on that breach to justify their own refusal
and failure to ship the contract goods.

1 [2004] EWCA Civ. 3, [2004] 1 Lloyd's Rep. 260
2 [1958] 2 QB 130
3 [1997] EWCA Civ. 1958
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The commodity buyers will incur financial losses in case of late delivery of commodities because
the pricing period is based on the contract delivery period.
The remedies awarded to FOB buyers in claims involving late delivery of oil cargoes turned on the
question of whether or not it was a condition of contract that the oil cargo be delivered by the end of
the contract delivery period.
If the buyers wish sellers to complete loading by the end of the contract delivery period, they should
stipulate this matter clearly in the sale contract and not leave this matter to implication. 
The sale contract should also stipulate a time limit for the buyers to present the nominated vessel
ready in all respects for loading and tender valid NOR taking into consideration the time necessary
to load the cargo quantity at the contractual loading rate before the end of the contract delivery
period. The vessel's laycan at loading port should allow to sellers sufficient time for the completion
of loading between the next day following the last day of laycan (i.e. cancelling day) and 23:59
hours on the last day of the contract delivery period. Therefore, the buyers must nominate a vessel
with a laycan that will allow to sellers a sufficient time to load the goods in the days following the
cancelling day until the end of the contract delivery period.
In Galaxy Energy International Ltd v. Murco Petroleum Ltd.1, the contract delivery period for a
FOB sale of fuel oil was 15 - 17 January 2012. The buyers nominated a vessel with a laycan 14 – 15
January 2012, thereby giving sellers sufficient time for the shipment of cargo by the end of the last
day of the delivery period. Therefore, it was a condition of contract that the fuel oil cargo had to be
delivered by 23:59 hours on 17 January 2012.
The vessel arrived and tendered NOR at loading port on 13 January but the sellers were not able to
provide a free berth for loading the cargo until 20 January and the cargo was loaded in the days of
20 and 21 January.
The buyers claimed the payment of demurrage charge for the time lost by the vessel waiting for
berth and damages for the late delivery of cargo, for the breach of condition that the cargo be
delivered during the contract delivery period. The claim for damages for late delivery of cargo was
for the difference between the market price on the last contractual date for delivery, i.e. 17 January
2012, and the market price on the actual date of delivery, i.e. 21 January 2012. 
The  English  Commercial  Court  upheld  the  buyers'  claim  and  awarded  damages  based  on  the
difference between the market prices.
In ERG Raffinerie Mediterranee SPA v. Chevron USA Inc.2, the contract delivery period for a
FOB sale of gasoline was 27 - 30 May 2004. The time allowed for loading was 36 hours with a 6
hours' Notice period.
The buyers nominated a vessel with a laycan 29/30 May 2004.
The vessel arrived and tendered NOR at loading port on 28th May but the sellers were not able to
deliver the cargo of gasoline at the time of vessel's arrival on 28th May due to technical problems
occurred at the refinery. On the following days the sellers informed the buyers that the vessel will
be called at berth on 4th June.
When the market price of gasoline had started to fall on 31 May, the buyers asked sellers to agree
with a new pricing period. The original pricing period was 25 May – 1 June.
Failing to obtain the sellers' consent over a new pricing period, the buyers terminated the contract

1 [2013] EWHC 3720 (Comm)
2 [2007] 2 Lloyd's Rep. 542; [2007] EWCA Civ. 494. 
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on 3 June and ordered the vessel's Master to leave the loading port.
The  sellers  contended  that  the  buyers  were  not  entitled  to  terminate  the  contract  and  claimed
damages for wrongful termination of contract.
The buyers contended that the delivery period was a condition of the contract and claimed damages
for late delivery and payment of demurrage charge for the time lost by the vessel waiting for the
cargo.
The  English  Court  of  Appeal  distinguished  between  the  traditional  FOB  contracts  and  non-
traditional FOB contracts.
In a traditional FOB contract, the time of shipment is of the essence of the contract. The sellers must
ship the goods by the end of the contract delivery period.
If it is a condition of the contract that the contract goods be shipped on board the vessel by the end
of the contract delivery period, it is also a condition of contract the requirement that the buyers
present the vessel ready in all respects for loading in sufficient time to allow the sellers to complete
loading of the goods by the end of the contract delivery period.
Had the buyers nominated a vessel with a laycan in 27/28 May range, the vessel's arrival on 28 May
would have left to the sellers sufficient time for the completion of loading by the end of 30 May, the
last day of the delivery period. In such case, it would have been an implied condition of contract
that the cargo be shipped by the end of the delivery period. However, by nominating a vessel with a
laycan in the last two days of the contract delivery period, the buyers turned the contract delivery
period into a period for the presentation of vessel in which the vessel could arrive and tender NOR
at any time up to 24:00 hours on the last day of the delivery period.
The English Court of Appeal held that if the buyers nominate a vessel with a laycan close to the end
of the contract delivery period, the consequence is that if the vessel presents towards the end of the
contract delivery period, the loading of cargo cannot be completed before the end of the contract
delivery period. In such case, “it  cannot have been the parties'  intention that there would be a
breach of condition if the goods have not been shipped by the end of that delivery period”.
Therefore, the English Court of Appeal upheld the sellers' claim holding that:

“In the context of the present contract with an entitlement on the part of the buyer to present a
vessel at any time up to the last moment for contractual delivery, it cannot […] be right to hold that
the words “DELIVERY … 27 – 30/05/2004” constitute a condition of the contract.
…
The use of a laydays/cancelling provision in the contract (particularly a provision entitling a vessel
to present at any moment up to the end of the delivery period) makes the contract a non-traditional
FOB contract in that time of delivery has become an obligation which is not of the essence of the
contract.”

If  the vessel  could serve NOR at  any time up to  24:00 hours  on 30th May,  it  could not  be a
condition of the contract that loading had to be completed by that time, whenever it was that NOR
given. 
Even if the buyers' vessel arrived at loading port on 28th May, in sufficient time to allow the sellers
to deliver the cargo, the sellers were not contractually obliged to complete loading by 24:00 hours
on 30th May. 
The English Court of Appeal held that the laycan provision gave the FOB buyers the right to present
the vessel at any time up to 24:00 hours on the last day of laycan, 30th May and to the FOB sellers
the right to terminate the contract in case of buyers' failure to present the vessel ready in all respects
for loading by 24:00 hours on 30th May.
In case of such contract terms, the FOB buyers do not have the right to terminate the sale contract in
case of sellers' failure to deliver the goods within the contract delivery period because such period is
a  period for presentation of vessel for loading and not  a shipment  period,  like in CFR or CIF
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contracts or in the traditional FOB contracts.
In the non-traditional FOB contracts, the sellers' obligation is to commence and complete loading
“as soon as reasonably practicable” after the receipt of valid NOR and expiry of 6 hours' Notice
time, “even if this means that loading is effected or completed outside the Laydays or outside any
other period specified in the Special Provisions”3.
The English Court of Appeal held that in the non-traditional FOB contracts in case of late delivery
of cargo the buyers cannot  claim anything else than demurrage for the time lost  by the vessel
waiting for the cargo.
In this regard BP and Shell FOB Sale Terms provide that in the event of any delay arising from the
scheduling of the vessel's turn to load, the provision of a berth for the vessel, berthing or loading of
the vessel, “any rights of the Buyer against the Seller … shall be limited to a claim for the payment
of demurrage”4. Furthermore, Sub-Clause 7.5.1 of BP Sale Terms stipulates that:

“The Seller shall not be liable (other than for demurrage as aforesaid) for any loss or damage,
direct or indirect, which the Buyer may suffer as a result of the Crude Oil or Product not being
loaded within the time allowed ...”

3 See Sub-Clause 6.2.2 of BP Oil International Limited General Terms & Conditions for Sales and Purchases of
Crude Oil and Petroleum Products – 2015 Edition; See also Sub-Clause 6.2.2 of the Shell's General Terms and
Conditions for Sales and Purchases of Crude Oil, 2010 Edition.

4 See Sub-Clause 7.1 of BP Oil International Limited General Terms & Conditions for Sales and Purchases of Crude
Oil and Petroleum Products – 2015 Edition; See also Sub-Clause 7.3 of the Shell's General Terms and Conditions
for Sales and Purchases of Crude Oil, 2010 Edition.
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The remedies for CFR and CIF buyers in claims involving late delivery of commodity cargoes
depend on the contractual terms.
In a traditional CFR/CIF sale contract where the contract delivery period is a shipment period,
the sellers must ship the whole cargo by the end of the contract delivery period. In such contracts,
the vessel's ETA or arrival date range at the discharge port is indicative only and is provided by the
seller based on “a reasonable assessment of the customary loading and voyage time” and without
guarantee1. The seller does not assume any responsibility for the delivery of the commodity at the
discharge port within such arrival date range2. BP and Shell Terms and Conditions for CFR and CIF
sales stipulate that the seller's only obligation is  “to use its reasonable endeavours to ensure that
the contract of carriage is consistent with the meeting of such date”3. 
However, when a CFR/CIF seller gives the buyer the vessel's ETA at the discharge port, the vessel's
ETA must be based on reasonable grounds. In the English law case SHV Gas Supply & Trading
SAS v. Naftomar Shipping & Trading Co. Ltd.4, the vessel's laycan at loading port was 17-19
February  2003.  On  17  February,  SHV Gas  Supply  & Trading  SAS sold  a  cargo  of  butane  to
Naftomar Shipping & Trading Co. Ltd. basis CIF Tunisia Port – La Goulette or Gabes with the
vessel's ETA on 19 February at La Goulette and 20 February at Gabes. The discharge port was to be
declared at latest upon berthing at loading port.
The vessel arrived at loading port on 17 February but could not proceed to berth until 3 March due
to bad weather and port closure. On 25 February, the buyer cancelled the purchase contract.
The English Commercial Court held that:
- The Seller's obligation to give the vessel's ETA at discharge port based on reasonable grounds was
a condition of contract. When CIF sellers are the charterers of the vessel and appoint the vessel's
agents at loading port, the CIF buyers are entitled to expect that the vessel's ETA had been given
after due inquiry. The vessel's ETA will not be considered to have been given on reasonable grounds
if  an inquiry  which ought  to  have  been made has  not  been made and the  answer would  have
invalidated the ETA5.  An inquiry would have revealed that there was no prospect of the vessel
berthing at the time of the vessel's arrival at the loading port.
- Since the vessel's ETA at discharge port was not given on reasonable grounds, the CIF seller was
in breach of condition and the buyer was entitled to terminate the contract. The consequences of the
ETA invalidity entitled the CIF buyer to terminate the contract. The ETA given by the CIF seller
constituted a misrepresentation which was relied on by the CIF buyer. Had the buyer known that
bad weather was giving rise to berthing problems, he would not have purchased the cargo.

1 See the Sub-Clauses 11.2 and 11.3 of BP Oil International Limited General Terms & Conditions for Sales and
Purchases of Crude Oil and Petroleum Products – 2015 Edition and Sub-Clause 11.2 of Shell's General Terms and
Conditions for Sales and Purchases of Crude Oil, 2010 Edition.

2 See the Sub-Clause 11.2 of Shell's General Terms and Conditions for Sales and Purchases of Crude Oil, 2010
Edition.

3 See the Sub-Section 57.1.26 of BP Oil International Limited General Terms & Conditions for Sales and Purchases
of  Crude  Oil  and  Petroleum Products  –  2015 Edition  and  Sub-Section  27.1.17  of  Shell's  General  Terms and
Conditions for Sales and Purchases of Crude Oil, 2010 Edition.

4 [2006] 1 Lloyd's Rep. 163; [2005] EWHC 2528 (Comm).
5 In Pagnan v. Schouten, [1973] 1 Lloyd's Rep. 349, the English Commercial Court held that: “If it would have been

reasonable to have made such inquiries and unreasonable to have omitted to do so, and if such inquiries, if made,
would have lead any reasonable person to hold a different expectation, then it seems to me that the statement
cannot be said to have been made on reasonable grounds.”
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In a non-traditional CFR/CIF sale contract, where the contract delivery period is a period for
arrival of the carrying vessel at the discharge port, the sellers do not have the obligation to load the
goods within a specified shipment period, but they must ensure that the goods will be shipped in
time for the carrying vessel to arrive at the port of discharge within the date range agreed in the sale
contract6, taking into consideration the expected voyage time in normal weather conditions from the
loading port to the port of discharge. The sellers' failure to nominate a vessel with an ETA at the
port of discharge within the arrival date range agreed in the sale contract and/or a suitable vessel for
the carriage and delivery of the goods at the port of discharge (i.e. a vessel that complies with the
draft restrictions at the anchorages, approaches and berths of the port of discharge) and/or provide a
shipment advice within the contractual time limit taking into consideration the latest date by which
the goods should be shipped for the carrying vessel to reach at the port of discharge within the
arrival date range agreed in the sale contract will be considered a breach of contract and will entitle
the buyers to terminate the contract. 
The sellers must also ensure that,  in the ordinary course of events, that is, except where a force
majeure event occurs and prevents delivery of the goods within the date range agreed in the sale
contract7, the vessel carrying the goods will arrive and tender valid NOR at the port of discharge
within the agreed date range8. Except where a force majeure event occurs and prevents delivery of
the goods within the agreed date range, the vessel's arrival after the agreed date range will entitle
the buyer either to terminate the contract and reject the goods or to claim damages for late delivery,
depending on the contract provisions9.
A claim for damages for the late delivery of an oil cargo will be based on the difference between the
market price on the last contractual date for delivery (i.e. the last day of the contractual delivery
period) and the market price on the actual date of delivery. Unlike to  a traditional CFR/CIF sale
contract, where the price of cargo is determined based on the relevant price quotation on the Bill of
Lading date, in a non-traditional CFR/CIF sale contract, the price of cargo is determined based on
the relevant price quotation on the vessel's NOR date at the port of discharge like in a DAP sale
contract because this is considered to be the delivery date and not the shipment date stated in the
Bill of Lading.

6 The delivery period in non-traditional CFR/CIF sale contracts is also referred to as “arrival period”. In GAFTA
Arrival Contracts – GAFTA Contracts Nos. 94, 94A and 95 – the contract delivery period is referred to as the
“contract period for fulfilment” or as “period of fulfilment”. The sellers' vessel must enter into Customs or register
with the port authority/pilot station at the discharge port during the period of fulfilment, not sooner and not later.

7 In Vitol S.A. v. Esso Australia Ltd. (The “Wise”), [1989] 1 Lloyd's Rep. 96, a contract for the sale of an oil cargo on
CFR Melbourne terms had the following provisions: “Delivery:  Vessel TBN. Arrival March 15-30, 1986.” The
cargo was loaded on board the vessel  on 6 March 1986. The vessel's ETA at Melbourne was 27 March 1986.
However, after the departure from the loading port, the vessel carrying the cargo was hit by a missile. Due to the
damages caused by the missile, the vessel could not continue the voyage. The vessel was towed to the nearest port
where the cargo was transhipped into another vessel.  Due to the time lost  for towing the damaged vessel  and
transhipment of cargo, the second vessel could not reach the port of Melbourne within the date range specified in
the sale contract. The buyer rejected the cargo on the ground that it had arrived after the contractual delivery period.
The English Commercial  Court  held that  the  seller's  obligation was  to  nominate  a  vessel  that  would  “in the
ordinary course of events” arrive at the port of discharge within the arrival date range stipulated in the sale contract.
Had the first vessel not been hit by the missile, it would have arrived at the port of discharge by 30 March 1986.

8 For an example of such provisions see Sub-Clause 46.1.4 of Saudi Aramco Products Trading Company General
Terms And Conditions For Sales And Purchases Of Petroleum Products, 2011 Edition which stipulates that: “If the
Seller and the Buyer expressly provide in the Trade Confirmation that the nominated Vessel shall be guaranteed to
arrive at the Discharge Port within a date or range of dates (“Guaranteed Discharge Dates”) Seller must ensure
that the nominated Vessel tenders Valid NOR at the Discharge Port within the Guaranteed Discharge Dates.” See
also Rule 7 of the Rules Relating to Contracts of The Refined Sugar Association.

9 See Sub-Clause 51.2.4 of Saudi Aramco Products Trading Company General Terms And Conditions For Sales And 
Purchases Of Petroleum Products, 2011 Edition.
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The fuel oil blends (i.e. the blend components and their ratio in the blend product) are designed by
the oil traders by mathematical calculation with the cooperation of chemists who test them in their
laboratories. However, the mathematical calculations and laboratory tests of hand-blended samples
cannot always be relied on to predict the characteristics of a hypothetically blended cargo. It may
happen that the blend components are not compatible making the blended cargo unstable and that
the  blended  cargo  does  not  comply  with  the  contract  quality  specifications  or  does  not  even
correspond with the cargo description in the sale contract.
Then the blend components must be properly mixed so that the final blend product is homogenous.
In case of blending different oil products on board a vessel it is difficult to obtain a homogenous
cargo. Blending on board the carrying vessel the product components has the risk the cargo may not
be fully homogenized by the time of the vessel's arrival at the port of discharge, with the product
components forming strata in the vessel's tanks. That's why the blending of oil products should
preferably  take  place  only  in  shore  tanks  in  order  to  ensure  that  the  final  blend  product  is
homogenous prior to the delivery to the carrying vessel.
The  oil  traders  require  blending  of  oil  products  on  board  the  carrying  vessels  due  to  the
geographical distance between the locations of blend components and lack of storage facilities for
blends at loading ports. The blending of liquid bulk cargoes on board a ship is permissible by IMO
regulations only if it is carried out while the ship is moored at berth or while the ship is at anchor
within the port limits1.
The blend components are delivered to the carrying vessel from different shore tanks and/or barges.
Samples of blend components are taken from the shore tanks and barges prior to the delivery of
these  components  to  the  vessel.  The  samples  of  components  are  proportionally  blended  in  a
composite sample which is then analysed at a loading port laboratory2.
Then the shippers expect that the mixing of the blend components on board the carrying vessel will
result  in  a  cargo  conforming  with  the  cargo  description  and  quality  specifications  in  the  sale
contract. However, thorough mixing of the blend components on board the carrying vessel does not
always occur as intended and when the vessel reaches the port of discharge, the cargo samples taken
from the vessel's tanks do not yield the same test results that were obtained at the loading port based
on the proportionally hand-blended samples3.
An example of such case was the English law case  Mena Energy DMCC v. Hascol Petroleum
Ltd.4.  The case was a dispute under a contract for the sale of a cargo of “HSFO 125 cSt” (high
viscosity fuel oil with a maximum viscosity of 125 centistokes) to be delivered in Pakistan on CFR
Karachi terms and outturn quality basis within a date range of 5 – 10 November 2014. 
The seller Mena Energy shipped separately on board the carrying vessel three oil parcels: a parcel
of fuel oil with a viscosity of 280 cSt, a parcel of gas oil and a parcel of cutter stock and instructed

1 The physical blending of MARPOL regulated cargoes (i.e. petroleum oil, vegetable oils and biodiesel) on board the
vessels during the sea voyage for the purpose of creating new product blends was prohibited by IMO in August
2009  due  to  concerns  over  the  safety  of  the  vessels.  See  the  IMO's  Maritime  Safety  Committe  and  Marine
Environment Protection Committee Circular No. 8/ 3 August 2009 and the Regulation 5-2 in the Chapter VI of the
SOLAS Convention.

2 See IFIA (TIC Council) Petroleum and Petrochemical Bulletin 99-02 Rev.1/September 2015 and the English law
case Mena Energy DMCC v. Hascol Petroleum Ltd., [2017] EWHC 262 (Comm).

3 See IFIA (TIC Council) Petroleum and Petrochemical Bulletin 99-02 Rev.1/September 2015.
4 [2017] EWHC 262 (Comm).
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the Master to blend them on board the vessel after the completion of loading.
Before loading, samples drawn in correct proportions from each of the three parcels were blended
by hand and the analysis of the hand-blend sample indicated that the cargo had a viscosity of 101.6
cSt, that was below the contractual specification of 125 cSt. No other sample was drawn from the
cargo for further analysis after the blending of the three oil parcels on board the vessel.
The sale contract provided that the cargo's compliance with the contract quality specifications was
to be determined by the laboratory analysis of the composite sample obtained from the samples to
be drawn from the vessel's cargo tanks at  the port  of discharge prior to the commencement of
discharge.  The results  of the laboratory analysis  performed by the discharge port  authority,  the
Hydrocarbon Development Institute of Pakistan (HDIP), on the composite sample drawn from the
vessel's tanks at the discharge port were to be final and binding on the contracting parties with
regard to the quality of cargo. If  the sample analysis  results  did not conform with the contract
quality specifications, the sale contract provided that the seller had the right to request the buyer to
re-sample the cargo from the vessel's  tanks and ask the Hydrocarbon Development Institute of
Pakistan to test again the sample in order to determine the cargo quality.
When the vessel carrying the blended cargo arrived at the port of Karachi on 15 November 2014,
spot samples5 were drawn from the vessel's cargo tanks through the vessel's closed sampling system
in the presence of SGS and HDIP representatives.  The laboratory analysis  of the cargo sample
showed that the cargo had a viscosity of 192.92 cSt and therefore, did not comply with the contract
viscosity specification. On receipt of these results, the buyer Hascol Petroleum Ltd. rejected the
cargo.
The  cargo  could  not  be  discharged  in  Pakistan  unless  its  viscosity  was  certified  by  HDIP as
complying with the contract specification.
On the following day, that is, on 16 November 2014, the seller instructed SGS to take running
samples from each of the vessel's cargo tanks. The running samples are taken by lowering a sample
container to the bottom of the cargo tank and then by drawing the container through the full height
of the cargo in the tank. The analysis of the running samples indicated an overall viscosity of 113.6
cSt, below the contractual specification of 125 cSt.
On 17 November 2014, the seller instructed the Master to re-blend the cargo on board the vessel
and then asked SGS to take further samples, this time both running and spot samples. The analysis
of the running samples showed an average viscosity of 108.9 cSt, while the analysis of the spot
samples showed an average viscosity of 118.1 cSt. The analysis of the spot samples also showed
that in all but three tanks the cargo was stratified, with viscosity ranged between 230 cSt and 286
cSt at the upper levels of the tanks. Therefore, the cargo was not fully homogenized not even after
re-blending.
Then the seller asked the buyer to arrange re-sampling of cargo, pursuant to the contract provisions
entitling it to do so, but the discharge port authority, the Hydrocarbon Development Institute of
Pakistan  refused  to  re-sample  the  cargo  on  the  ground  that  re-sampling  was  prohibited  under
Pakistani law.
On 21/22 November 2014, the contracting parties agreed for the vessel to return to the port  of
Fujairah to discharge there the cargo for further blending in the shore tanks and then reload the
blended cargo and sail back to Karachi for a new analysis.
When the vessel arrived at Fujairah on 25 November 2014, new samples, both spot and running
samples, were drawn from the vessel's cargo tanks prior to the discharge of cargo in the shore tanks
for blending. The analysis of the composite sample obtained from the spot samples indicated a
viscosity of 159.1 cSt, while the analysis of the running samples showed a viscosity of 159.3 cSt.
After the blending of cargo in the shore tanks, the analysis of cargo sample indicated a viscosity of
95.25 cSt. After the reloading of cargo on board the vessel, a new sample was taken from the cargo.
The analysis of the sample showed a viscosity of 92.8 cSt.

5 The spot samples are taken from specified heights in each cargo tank – upper, middle and lower spots.
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On 26 November 2014, the vessel sailed back to Karachi.
In the meantime, unbeknown to the buyer, the seller demanded the payment under the letter of
credit  presenting to the confirming bank a letter  of indemnity instead of Bills  of Lading and a
commercial invoice with a price calculated based on the original Bills of Lading date, 12 November
2014. The sale contract and letter  of credit provided that the unit  price of the cargo was to be
determined based on Platts price quotation on the Bills of Lading date. However, in late November
2014 the oil price in Pakistani market had fallen and by 1 December 2014 a lower price was due to
take effect. On 21/22 November 2014, the buyer agreed for the delivery of cargo following re-
blending in shore tanks at Fujairah provided that the carrying vessel would have returned to Karachi
by 26 November 2014 so that the buyer to be able to deliver the cargo to its customers in Pakistan
by 30 November 2014. If the vessel could not arrive by 26 November 2014, the buyer was not
willing to pay a price based on the original Bills of Lading date (12 November 2014), but a lower
price  based  on the  date  of  Bill  of  Lading  to  be  issued  following  the  re-blending  operation  at
Fujairah.  However,  no new Bills  of  Lading were issued following the re-blending operation at
Fujairah on 26 November 2014.
On 29 November 2014, after finding about the seller's demand for payment under letter of credit,
the  buyer  obtained  an  injunction  order  from a  Pakistani  Court  to  prevent  the  issuing  bank  (a
Pakistani bank) to pay under letter of credit (in fact, to reimburse the confirming bank which paid to
the seller) in an attempt to settle the dispute over the contract price with the seller.
Caught in the middle of the commercial dispute, the Pakistani bank that issued the letter of credit
had to reimburse the confirming bank which paid to the seller. On 2 December 2014, the bank
officials convinced the buyer to withdraw the injunction order.
The vessel carrying the cargo arrived back at Karachi on 30 November 2014. Not surprisingly, this
time the cargo was found to be on specification. The laboratory analysis of the new cargo sample
showed that the cargo had a viscosity of 82.47 cSt.
Following Mena Energy's misconduct for the delivery of that fuel oil cargo and misuse of the letter
of credit,  Hascol Petroleum did not want to be involved in any other deals with that oil  trader
notwithstanding that it had previously approved two vessels nominated by Mena Energy for the
supply of two cargoes, one of fuel oil and one of gas oil. The seller Mena Energy brought a claim in
the English High Court for damages for the financial loss incurred due to the buyer's failure to open
confirmed letters of credit for the fuel oil and gas oil cargoes. In turn, Hascol Petroleum claimed
damages for  the late  delivery of the fuel  oil  cargo that  had to  be re-blended in shore tanks  at
Fujairah.
As regards the buyer's claim  for the late delivery of the fuel oil cargo, the English High Court was
asked to decide over the questions: 
- whether the seller, Mena Energy had the obligation to deliver a homogenous cargo; and  
- whether the cargo was in fact in accordance with the contractual specification as to viscosity when
the carrying vessel arrived first time at Karachi on 15 November 2014.
The buyer, Hascol Petroleum Ltd., contended that: 
- the viscosity specification formed part of the description of the commodity in the sale contract;
- the cargo was required to comply with the commodity description in the sale contract “HSFO 125
cSt”; and 
-  a  cargo  which  was  non-homogenous  and  stratified  as  shown  by  the  samples  drawn  on  17
November 2014 could not properly be described as “HSFO 125 cSt”.
The English High Court held that the viscosity specification was not only a quality specification but
also part of the description of the commodity in the sale contract and the fuel oil cargo was required
to comply with the commodity description in the sale contract.
As regards the buyer's contention that  the fuel oil  cargo had to  be homogenous at  the time of
delivery to comply with the commodity description in the sale contract, the Court held that there
was no such provision in the sale contract. The Judge held that although the analysis of the cargo
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sample taken on 15 November 2014 showed that  the  cargo did not  comply with the viscosity
specification  of  the  sale  contract,  once  the  seller  exercised  its  contractual  right  to  request  re-
sampling  of  cargo,  the  buyer's  failure  to  arrange  re-sampling  of  cargo meant  that  the  analysis
certificate issued by the Hydrocarbon Development Institute of Pakistan based on the sample drawn
on 15 November 2014 was no longer final and binding as between the seller and buyer.
The fact that the sale contract did not specifically stipulate any sampling method allowed the seller
Mena Energy to argue that the samples drawn on 15 November 2014 were not reliable and had not
to be taken in consideration.
Mr. David Edwards, the expert brought by Mena Energy to support its case during the proceedings
in the English High Court, was able to convince the judge, Mr. Justice Males, that the running
samples are more reliable than the spot samples to determine the quality of a non-homogenous
cargo such as fuel oil. On the basis of his testimony, the judge held that:
- the most reliable samples to show the composition of the cargo on board the vessel at the time of
the vessel's arrival at the port of discharge were the running samples drawn by SGS surveyor on 16
November 2014;
-  what  really  mattered  to  buyer  was  the  overall  composition  of  the  cargo,  i.e.  that  the  blend
components had been loaded on board in the correct proportions, and not whether it was stratified,
because the cargo would have been thoroughly blended in the course of discharge and thereby meet
the  viscosity  requirement.  “There  is  therefore  no  need  to  read  the  contract  as  imposing  any
requirement as to the homogeneity of the cargo or to imply any term to that effect”.
- the cargo was in accordance with the contract description and quality specifications at the time of
the vessel's arrival at the port of discharge on 15 November 2014 and the seller was entitled to
recover the costs for the vessel's return to Fujairah for the re-blending of the cargo components in
the shore tanks.

Reliability of the running samples

The sad thing about this case was that the judge was too easily convinced by the expert brought by
Mena Energy on the reliability of the  running samples taken on 16 November 2014. In the CFR
Outturn Quality and DAP oil sale transactions the sampling method used by surveyors is in function
of the discharge port authority regulations and not in function of the sale contract provisions. The
CFR and DAP sale contracts usually provide that the cargo samples will be taken in accordance
with the discharge port authority regulations6. Even if a sale contract is silent on this matter, this
should  be  an  implied  term  of  the  contract.  Therefore,  in  Mena  Energy  DMCC  v.  Hascol
Petroleum Ltd. it was for the discharge port authority, the Hydrocarbon Development Institute of
Pakistan (HDIP), to decide what sampling method was more suitable to analyse the quality of the
cargo on board the vessel and not for the seller.
The running samples are not so representative for non-homogenous cargoes as Mr. David Edwards,
Mena Energy's expert claimed during the Court proceedings7. It is difficult, not to say impossible, to
obtain representative samples from a non-homogenous cargo8. That's why the SGS analysis report
from 17 November 2014 stated that the cargo needed to be properly/fully homogenized in order to
obtain a representative sample.
The  judge  seems  to  have  overlooked  the  fact  that  when  the  vessel  arrived  at  Fujairah  on  25
November 2014, the analysis of the running samples drawn from the vessel's tanks had shown a
viscosity of 159.3 cSt, not very different from the test results for the composite sample obtained
from the spot samples which had indicated a viscosity of 159.1 cSt. If the running samples were so

6 See Sub-Section 5.4.3 of  Qatar  International  Petroleum Marketing Company Ltd. (TASWEEQ) QJSC General
Terms and Conditions For CFR/CIF Sales and Purchases of Bulk Oils.

7 See IFIA (TIC Council) Petroleum and Petrochemical Bulletin 99-02 Rev.1/September 2015.
8 See IFIA (TIC Council) Petroleum and Petrochemical Bulletin 99-02 Rev.1/September 2015.
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reliable  on  16  November  2014,  how come the  running samples  drawn on 25 November  2014
showed that the cargo had such a high viscosity?
The judge did not seem to be bothered by the fact that the analysis of the cargo sample drawn on the
very same day, 25 November 2014, after the blending of the cargo components in the shore tanks at
Fujairah indicated a viscosity of 95.25 cSt. Nor he was troubled by the fact that when the vessel
returned to Karachi on 30 November 2014, the analysis of the cargo sample showed that the cargo
had a viscosity of 82.47 cSt. This time the sampling method was no longer an issue. It was only
when it showed that the cargo was off-specification on 15 November 2014.
 
Cargo Homogeneity

All the trouble could have been avoided if the seller would have blended the three oil parcels in
shore tanks from the very beginning in the early days of November 2014. The fact that the blend
components had been loaded in the correct proportions did not necessarily mean that the cargo
would have certainly complied with the commodity description and quality specifications from the
sale contract.
If the CFR and DAP sellers choose to blend different oil grades on board the carrying vessels rather
than in shore tanks before loading, they are the ones who should bear the risks and costs arising
therefrom until the blended cargo is certified as meeting the contract quality specifications9, and not
the buyers as in Mena Energy DMCC v. Hascol Petroleum Ltd..
Contrary to what the judge understood about the oil  traders' requirements in respect of fuel oil
cargoes, the fuel oil cargoes must be homogenous at the time of the vessels' arrival at the discharge
port to allow the discharge port authorities to determine whether they comply with the sale contract
quality specifications. That's why in the contracts for procurement of fuel oil cargoes on CFR and
DAP terms the cargo homogeneity is usually an express requirement10.
In Mena Energy DMCC v. Hascol Petroleum Ltd., the sale contract was drafted by the seller with
no such provision, but it does not mean that it was not necessary for the cargo to be homogenous at
the time of the vessel's arrival at the discharge port. As stated in SGS analysis report, the cargo had
to be homogenous in order to obtain a representative sample. 
The seller's failure to deliver a homogenous cargo within the date range of 5 – 10 November 2014
caused a financial  loss to the buyer which had to deliver the fuel oil  cargo to its customers in
Pakistan by 30 November 2014 to avoid a  financial  loss.  Therefore,  the buyer's  claim for  late
delivery was justified and should have been upheld.
Mena  Energy  DMCC v.  Hascol  Petroleum Ltd.  should  be  a  reminder  for  oil  traders  who  are
required to deliver fuel oil cargoes on CFR Outturn Quality or on DAP terms and are considering
the option of blending different oil grades on board the carrying vessels in order to obtain fuel oil
blends complying with the buyers' specifications that there is a risk that such cargoes may not be
fully homogenized by the time of the vessels' arrival at the discharge ports and thereby fail to meet
the contractual quality specifications. The expenses subsequently incurred by the oil traders to bring
such fuel oil blends on-specification will be borne by them alone and not by the buyers nor by the
carriers.
If a fuel oil blend will be rejected by the buyers at the discharge port, the oil trader who asked the
carrier to blend different oil grades on board the carrying vessel cannot blame the carrier, unless
there is evidence of water ingression in the cargo or contamination due to a technical malfunction of

9 See Qatar International Petroleum Marketing Company Ltd. (TASWEEQ) QJSC General Terms and Conditions For
CFR/CIF Sales and Purchases of Bulk Oils.

10 In the US law case Westport Petroleum Inc. v. M/V OSHIMA SPIRIT, 111 F. Supp. 2d 427 (S.D.N.Y., Sept. 5,
2000), a contract for the procurement of a fuel oil cargo on CFR terms stipulated that it was permissible for the
cargo to be a blend of different oil products provided that at the time of delivery at the discharge port the cargo was
a homogenous mixture conforming to the contract quality specifications.
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the vessel11.
Blending of different oil grades on board the carrying vessel is not an activity specified among the
carrier's obligations under the International Conventions for the sea carriage, i.e. to properly load,
stow, carry, keep, care for and discharge the goods. The carriers would normally have to keep the
parcels of different grades fully segregated.
The carriers who agree to blend different oil grades on board their vessels do this on the basis of the
contractual  indemnity  provided  by  the  oil  traders  who  charter  the  vessels12 and  charterers'
contractual warranty that the blend components are compatible and stable and that no precipitation
of solid deposits will occur in the vessel's cargo tanks, pipes and pumps13.

11 See the US law case Armada Supply, Inc. v. S/T Agios Nikolas, 613 F. Supp. 1459 – US District Court, S.D. New
York (1985), the English law case Fal Oil Co. Ltd. v. Petronas Trading Corporation Sdn Bhd, [2004] EWCA Civ
822; [2004] 2 Lloyd's Rep 282, the US law case Westport Petroleum Inc. v. M/V OSHIMA SPIRIT, 111 F. Supp. 2d
427 (S.D.N.Y., Sept. 5, 2000).

12 See INTERTANKO Blending Clause.
13 See BP Blending Clause.
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