
Introduction

Coffee & Cocoa Trade Review is a publication in which shipping and contractual matters relevant
to the international trade with green coffee beans and cocoa beans are reviewed.
In this issue, the Editor reviews the following topics: 

- The Relevance Of The Shipper's Packing Instructions In Claims For Mould Damage To
Cargoes Of Green Coffee Beans

- The Difference Between The Bills Of Lading Issued For Goods Stuffed In Container By The
Carrier And The Bills Of Lading Issued For Goods Stuffed In Container By The Shipper

-  The  Purpose  Of  Liberty  Clauses  And Statements  About  Transhipment  In  The  Bills  Of
Lading Issued For Containerised Goods

-  The  Conditions  Of  UCP 600  And  ISBP For Acceptance  Of  Bills  Of  Lading  Indicating
Container Transhipment Under Letters Of Credit

If  you have  any comments  about  the  matters  reviewed  in  this  edition,  please  address  them to
editor@commoditylaw.  eu  
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The  cargoes  of  coffee  and  cocoa  beans  are  highly  hygroscopic  which  means  that  they  absorb
humidity from the surrounding air and release water vapor in case of rising air temperatures.
When they are shipped from tropical countries with warm climate and humid air, it will release
large amounts of water vapor after being stuffed into containers. When the containers with coffee or
cocoa cargoes are transported to a region with a cold climate such as Northern Europe in the winter
period, the water vapor released from the beans at the time of commencement of carriage will then
condense in contact with the cold container ceiling and will drop from the container ceiling down
the cargo.
Given the risk of condensation of water vapor released by the coffee and cocoa beans, the coffee
and cocoa trade associations issued guidelines recommending the use of ventilated containers1.
The ventilated  containers  have  openings  through which  the  air  flows,  thereby removing to  the
outside the water  vapor  and preventing the formation of condensation water  on the containers'
ceiling.
Alternatively,  the  shippers  can  use  non-ventilated  standard  dry  containers  lined  with  water-
absorbent material.
The party responsible for the lining of containers will be either the shipper or the carrier in function
of the container transport conditions required by the buyers. 
If the buyers require FCL/FCL transport conditions, the shippers (sellers) shall be responsible for
the proper lining of the containers and thereby liable if the goods will be damaged due to improper
lining of the containers.
If the buyers require LCL/FCL transport conditions, the carrier shall be responsible for the proper
lining of the containers and thereby liable if the goods will be damaged due to improper lining of
the containers.
Because the use of standard dry containers is cheaper than the ventilated containers, many importers
of coffee and cocoa beans request the carriage in standard dry containers. The buyers who choose to
transport the green coffee beans in standard dry containers should give proper instructions to the
sellers as to the absorbent material to be used for lining the containers. If the buyers fail to give
proper instructions or any instructions at all, they cannot blame afterwards neither the sellers nor the
carrier for the loss incurred due to the improper lining of the containers.
 
Case study: Volcafe Ltd. & Ors v. Compania Sud Americana De Vapores S.A.2

The case involved six claims for financial loss resulting from the mould damage to 9 consignments
of washed Columbian green coffee beans transported from Buenaventura in Columbia to various
destinations in Northern Germany. The green coffee beans were packaged in bags and transported in
non-ventilated standard dry containers in LCL/FCL conditions pursuant to the provisions of Article
11(f) of the European Contract For Coffee.
The claims were made by the buyers, as consignees under the Bills of Lading, and the agents of
cargo  underwriters  against  the  carrier  as  the  party  responsible  for  lining  the  containers  under
LCL/FCL transport conditions.

1 See  Sub-Section  6.1  of  the  Code  of  Practice  “Enhancement  of  coffee  quality  through  prevention  of  mould
formation”  published  on the  European  Coffee  Federation  web site  www.ecf-coffee.org.  See  also the  Standard
Guidelines for Shipment of Cocoa Beans in Containers published by The Cocoa Merchants Association of America.

2 [2016] EWCA Civ. 103
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The claimants contended that:
- the mould damage occurred due to the carrier's negligence in lining the containers;
- the carrier's method of lining the containers with Kraft paper was inadequate to protect the cargo
because the carrier did not use adequate or sufficient Kraft paper (two layers of Kraft paper) to line
the containers;
- the carrier should have lined the containers with corrugated cardboard to protect the cargo from
the water dropping from the containers' ceiling.
The carrier argued that it was up to the shippers what lining was used. If the shippers wanted special
lining such as corrugated cardboard, they could ask for it and it would have been provided, but at a
higher freight rate. 
Given that  the  shippers  must  pass  on to  the carrier  the  packing instructions  received from the
buyers3 and there was no evidence that the buyers provided any packing instructions at all or that
the shippers asked for corrugated cardboard, the buyers could not complain about the lining used by
the carrier.
The carrier contended that in the absence of specific instructions from the shippers to use particular
insulating materials for lining the containers, the carrier lined the containers with Kraft paper in
accordance with the general practice in the container trade and if damage still occurred, that was not
caused by the carrier's breach, since it was not for the carrier to guarantee that minor condensation
damage would not occur. 
The carrier further contended that the damage to cargo was caused by an inherent vice. The report
submitted by Dr. Martin Jonas, the expert called by the carrier, showed that minor condensation
damage to green coffee beans packaged in bags when carried in non-ventilated containers from
warm climates to  cold climates  is  inevitable,  whatever  lining is  used pursuant  to  the container
industry practice. Dr. Martin Jonas stated in the report submitted to the Court that:

“The quantity of water that condensed on the inside steel surfaces of the container would have been
exactly the same whatever the lining, and once the paper was saturated, all further water would
have  found its  way into  the  cargo.  Use  of  corrugated  cardboard rather  than paper  may have
delayed the onset of cargo wetting for some time, but once soaked through, corrugated cardboard
would also have provided no further protection.”

The claimants could have requested the carrier to transport the coffee beans in ventilated containers
but they did not ask for it, preferring the cheaper option of transporting the coffee beans in standard
dry containers.
The English Court of Appeal held that the guidelines issued by the coffee trade associations were
sufficient evidence that there was a widespread commercial practice of carrying the coffee packaged
in  bags  in  unventilated  containers  lined  with  corrugated  cardboard  or  Kraft  paper.  Although
corrugated cardboard is preferable to Kraft paper, the use of Kraft paper for lining the containers is
a  common  commercial  practice  covered  by  the  industry  recommendations.  The  widespread
commercial practice of carrying the coffee packaged in bags in unventilated containers lined with
Kraft paper rendered the carrier's method of lining the containers with Kraft paper a sound system.
The English Court of Appeal held that the mould damage due to condensation is inevitable when
carrying  green coffee  beans  in  unventilated  containers  whatever  lining  is  used  pursuant  to  the
general practice of the container trade.
In the decision of the English Court of Appeal, Flaux J. said that the Article III Rule 2 of the Hague
Rules does not require the carrier to employ a system which would prevent the damage to cargo.
Flaux J. referred to the English case  Albacora SRL v. Westcott & Laurence Line Limited4. In
that case, Lord Reid said that:

3 See Article 11 (h) of the European Contract For Coffee
4 [1966] 2 Lloyd's Rep. 53
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“the obligation [of the carrier] is to adopt a system which is sound in light of all the knowledge
which the carrier has or ought to have about the nature of the goods. And if that is right then the
[carrier] did adopt a sound system.”

A similar opinion was given by Lord Pearce who said that:

“A sound system does not mean a system suited to all  the weaknesses and idiosyncrasies of a
particular cargo, but a sound system under all the circumstances in relation to the general practice
of carriage of goods by sea.”

To avoid disputes related to the lining of containers, in case of cargoes transported in LCL/FCL
conditions where the carrier is responsible for the proper lining of containers, the shippers should
provide any relevant packing instructions and the guidelines for the preparation of containers issued
by the coffee and cocoa trade associations. Furthermore, the Guidelines issued by The Federation of
Cocoa Commerce Ltd. require the shippers to put the carriers on notice about their responsibilities
under the guidelines. The Section 2 of the Guidelines for Shipment of Cocoa in Containers issued
by The Federation of Cocoa Commerce Ltd. (FCC) provides that the shippers must ensure that the
shipping lines' responsibilities set out in Section 3.1 are incorporated into the freight booking note
and thereby into  the contract  of  carriage.  The Section 3.1 of  the  FCC Guidelines  contains  the
following provisions:

“3.1. Shipping Lines' Responsibilities
The Shipping Line will  supply sufficient good quality 2 ply corrugated cardboard and/or Kraft
Paper and 2 kilo desiccant bags to prepare a sufficient number of containers to fulfil the load
contract quantity in accordance with Section 3.3 [Container Preparation Guidelines].
[...]
When the Shipping Line undertakes the preparation of the container on behalf of the Shipper then it
shall  be liable to the Shipper for any failure to prepare the containers in accordance with the
Container Preparation Guidelines. When such failure results in damage to the cargo on arrival at
the Place of Final Delivery the Shipping Line will accordingly reimburse the Shipper for losses and
expenses incurred in relation thereto as evidenced by an Independent Surveyor's Report.”

The carriers  must  keep the  documentary  evidence  necessary  to  prove  the  compliance  with  the
shippers' packing instructions. In Volcafe Ltd. & Ors v. Compania Sud Americana De Vapores
S.A.5, the UK Supreme Court overturned the English Court of Appeal decision on the grounds that
the carrier did not provide adequate evidence as to how many layers of Kraft paper were used and
as to the thickness of the paper.

5 [2018] UKSC 61
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One feature of the Bills of Lading for containerised shipments are the notations referring to the
transport conditions or the type of container service. There are four types of transport conditions:
LCL/FCL, LCL/LCL, FCL/FCL and FCL/LCL. Each type of transport conditions refer to a type of
container service: “Pier to House”, “Pier to Pier”, “House to House” and “House to Pier”.
In case of LCL/FCL transport conditions or “Pier to House” container service, the shipper delivers
the goods packaged as break bulk cargo to the carrier at the container terminal of port of loading,
usually at the carrier's nearby Container Freight Station. The carrier stuffs the goods in container
and loads the container on board the vessel. After the container's arrival at the port of discharge, the
carrier  will  put  the  container  at  the  consignee's  disposal  for  a  specified  period  of  time.  The
consignee will arrange that within the specified period of time the container to be brought from the
port of discharge to his premises for unpacking and after unpacking, it will return the container
empty to the container terminal of port of discharge.
The Bills of Lading issued for the goods transported under LCL/FCL transport conditions have the
notations “LCL/FCL” and/or “CFS/CY” to indicate that the goods were received by the carrier as
break bulk cargo (LCL) at the Container Freight Station (CFS) of the port of loading, that the carrier
stuffed the goods in container and that the carrier will deliver the container (FCL) to consignee at
container yard (CY) of the port of discharge.
In the Bills of Lading issued for coffee cargoes stuffed in containers by the carriers, the notation
“LCL” does not mean that the coffee shipment is less than container load but only that the coffee
cargo was received by the carrier packaged in bags, i.e. as break bulk cargo.
For the avoidance of confusion, the carriers refer to less than container loads in their Bills of Lading
as “part container loads” or use the statement  “One of ... part cargoes in the Container” to draw
attention that the cargo has been stuffed in container with other shipments, the number indicated in
the blank space of the statement depending on how many shipments are in the container. 
In case of LCL/FCL transport conditions, the carrier is responsible for the condition and suitability
of the container(s), for the lining of the containers in accordance with the shipper's instructions and
for the proper stowage of bags into the containers. Should loss or damage to the goods occur due to
the  unfitness  of  container,  improper  lining  of  containers  or  improper  stowage  of  bags  in  the
container, the carrier will be held responsible.
In case of LCL/LCL transport conditions or “Pier to Pier” container service, the shipper delivers the
goods packaged as break bulk cargo to carrier at the container terminal of port of loading, usually at
the carrier's nearby Container Freight Station. The carrier stuffs the goods in container and loads the
container on board the vessel. After the container's arrival at the port of discharge, the container is
moved to nearby Container Freight Station for unpacking and the consignee(s) will  receive the
goods there. The container service “Pier to Pier” is usually required for machinery packed in flat
racks and open-top containers.
The Bills of Lading issued for goods transported under LCL/LCL transport conditions have the
notations “LCL/LCL” and/or “CFS/CFS” to indicate that the goods were received by carrier as
break bulk cargo (LCL) at  Container  Freight  Station (CFS) of  port  of  loading,  that  the carrier
stuffed the goods in container, that upon container's arrival at the port of discharge the carrier will
move the container at  Container Freight  Station (CFS) for unpacking and then will  deliver  the
goods to consignee(s) as break bulk cargo (LCL).
In case of FCL/FCL transport conditions or “House to House” container service, the carrier will put
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at the disposal of shipper one or more containers, as the shipper requires, for a specified period of
time. The shipper stuffs the goods in container and then delivers the sealed container to the carrier
at the container terminal of port of loading. After the container's arrival at the port of destination,
the carrier will put the container at the consignee's disposal for a specified period of time. The
consignee will arrange that within the specified period of time the containers to be brought from the
port of discharge to his premises for unpacking. After unpacking, it will return the containers empty
to the container terminal of port of discharge.
The Bills  of Lading issued for goods transported under FCL/FCL transport conditions have the
notations “FCL/FCL” and/or “CY/CY” to indicate that the shipper delivered the goods to the carrier
in a sealed container (FCL) at container yard (CY) (container terminal of port of loading) and that
the carrier will deliver the sealed container (FCL) to consignee at container yard (CY) (container
terminal of port of discharge). 
The container service “House to House” is not restricted to shippers of full container loads. The
option for the type of container service does not depend on the quantity of goods, i.e. on whether
the shipper's goods are enough to fill a container or whether it is necessary to stuff the goods in
container along with goods from other shippers. The container service “House to House” can also
be used when the consignee has two or three suppliers in the same country and these suppliers do
not have sufficient cargo to fill  a container.  The notation FCL/FCL means only that the carrier
received a  sealed container  and that  at  the port  of  discharge the carrier  will  deliver  the sealed
container to the consignee.
In  case  of  FCL/FCL  transport  conditions,  the  shipper  is  responsible  for  selecting  suitable
container(s), for the proper lining of the containers (in accordance with the buyer's instructions), for
the proper stowage of bags into the containers and for loading the number of bags and quantity
declared in the Bills of Lading. Should loss or damage to the goods occur due to the improper lining
of containers or improper stowage of bags in the containers, the carrier cannot be held liable.
In case of FCL/LCL transport conditions or “House to Pier” container service, the carrier will put at
the disposal of shipper one or more containers, as the shipper requires, for a specified period of
time. The shipper stuffs the goods in container and then delivers the sealed container to the carrier
at the container terminal of port of loading. After the container's arrival at the port of discharge, the
container is moved to nearby Container Freight Station for unpacking and the consignee(s) will
receive the goods there.
The Bills of Lading issued for goods transported under FCL/LCL transport  conditions have the
notations “FCL/LCL” and/or  “CY/CFS” to indicate  that  the shipper  delivered the goods to  the
carrier in a sealed container (FCL) at container yard (CY) (container terminal of port of loading),
that upon container's arrival at the port of discharge the carrier will move the container at Container
Freight Station (CFS) for unpacking and then will deliver the goods to consignee(s) as break bulk
cargo (LCL).
The difference between the Bills of Lading issued for goods stuffed in container by the carrier and
the Bills of Lading issued for goods stuffed in container by the shipper is that in the former the
carrier acknowledges the receipt of the stated number of packages that he or his agent stuffed in
container, while in the latter the carrier acknowledges the receipt of a sealed container without any
responsibility for the stated number of packages1 or for the contents of container. This is the reason
why in the Bills of Lading issued for goods stuffed in container by the shipper, the carriers insert the

1 Bills of Lading's terms and conditions of container shipping lines include explanatory clauses to clarify this matter.
An example of  such explanatory clause is  the Clause 11 (Shipper-packed Containers)  of  Maersk Line Bill  of
Lading's terms and conditions which has the following provisions:  “If a Container has not been packed by the
Carrier: 11.1 This bill of lading shall be a receipt only for such a Container; ... 11.3 The Merchant is responsible
for the packing and sealing of all shipper-packed Containers and, if a shipper-packed Container is delivered by the
Carrier with any original seal intact, the Carrier shall not be liable for any shortage of Goods ascertained at
delivery.”
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qualifying statements “Shipper's Load, Stow and Count” and “Said to Contain”2.
The statements “Shipper's Load, Stow and Count” and “Shipper's Load, Stow, Weight and Count”
are inserted in the Bills of Lading issued for goods stuffed into container by the shipper to draw
attention  to the fact that loading, stowage, weighing and counting of packages was made by the
shipper so that the carrier shall not be liable for the contents of container, for the weight of goods,
for the stated number of packages, or in case there occurs any loss or damage to the goods due to
improper lining of containers or improper stowage of bags in the containers.
The statement  “Said to  Contain” is  inserted in the Bills  of Lading issued for goods stuffed in
container by shipper to draw attention that the carrier had no opportunity to check the contents of
container and quantity of goods.
The intended effect  of  qualifying statements  is  to  disclaim the carrier's  responsibility  as  to  the
shipper's description of goods so that in case of shortage claim or claim for damage to the goods the
claimant must prove what was shipped. In a shortage claim the carrier would be responsible for
quantity and weight shortages only if there is independent evidence, in addition of Bill of Lading, of
the number of packages and shipped weight. The intent is that while the buyer would still have to
lodge the claim on the carrier within the time limit stipulated in the applicable shipping law, the
primary responsibility for the shortage remains to the seller. A relevant example evidencing such
intention  is  the  Article  18  paragraph  (f)  of  the  European  Contract  for  Coffee  which  has  the
following provisions:

“Buyers shall always accept a bill of lading claused “said to contain … bags” or “shipper's load
and count” or similar disclaimer, but sellers shall be responsible for any difference in the number
of bags invoiced and the number of bags which arrive.”

2 In United States, the legal basis for insertion of the qualifying statements “shipper's weight, load and count” and
“said to contain” in the Bills of Lading are the following provisions of Uniform Commercial Code Article 7 Part 3 §
7-301:  “(1) A consignee of  a  non-negotiable bill  who has given value  in  good faith  or  a holder  to  whom a
negotiable bill has been duly negotiated relying in either case upon the description therein of the goods [...] may
recover from the issuer damages caused by [...] the non-receipt or misdescription of the goods, except to the extent
that the document indicates that the issuer does not know whether any part or all of the goods in fact were received
or conform to the description, as where the description is in terms of marks or labels or kind, quantity, or condition
or the receipt or description is qualified by "contents or condition of contents of packages unknown",  "said to
contain", "shipper's weight, load and count" or the like, if such indication be true. (2) When goods are loaded by an
issuer who is a common carrier, the issuer must count the packages of goods if package freight and ascertain the
kind and quantity if bulk freight. In such cases "shipper's weight, load and count" or other words indicating that the
description was made by the shipper are ineffective except as to freight concealed by packages. […] (4) The issuer
may by inserting in the bill the words "shipper's weight, load and count" or other words of like purport indicate
that the goods were loaded by the shipper; and if such statement be true the issuer shall not be liable for damages
caused by the improper loading.”
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For the carriage  of containerised goods over long routes  the container shipping lines use the so-
called “relay system” whereby in function of the route, two, three or more vessels may be used. The
large container ships operate only between large ports such as New York, Rotterdam and Hong
Kong. The carriage of containers from the small local ports to and from the regional transhipment
hub port is made by feeder vessels operated by regional carriers.
The use of relay system in container shipping was described by the US District Court of New York
in Parnass International Trade & Oil v. Sea-Land Service1 in the following passage:

“Sea-Land, as apparently with several large container ocean carriers, uses a relay system in which
the first vessel is the line-haul vessel or the mother ship. This line-haul vessel carries the cargo
transocean to a major relay point. At the relay point the cargo of the line-haul vessel is discharged
to other smaller vessels, commonly labeled feeder vessels. These feeder vessels then carry the cargo
to the discharge destination or to a second relay port and another feeder vessel.
In  the  instant  case,  plaintiffs'  cargo  was  carried  by  the  line-haul  vessels  “Venture”  and
“Producer”,  from Houston to  the  first  relay  point,  Rotterdam,  Netherlands.  … The cargo was
thereafter  discharged  from the  line-haul  vessels  and  loaded  onto  a  feeder  vessel  the  S.S.  S/L
Pioneer which left Rotterdam on July 11, 1980, and arrived in Algeciras, Spain on July 15, 1980.
The cargo was again off-loaded in Algeciras and loaded aboard the feeder vessel the “Panarea”
[for on-carriage to Piraeus].”

The case was a claim for late delivery and unreasonable deviation, the consignee saying that it was
not aware of the carrier's relay system. On the question of late delivery, the Court found that the
delay was caused not by the use of relay system but by a strike at the port of discharge, Piraeus. As
to the question of  whether  the carrier's  relay system constituted an unreasonable deviation,  the
Court held that it was not and that the use of the relay system constituted a custom of trade in
container shipping. The relevant passage is quoted below:

“A majority of the ocean going carriers apparently use such a relay system. This system permits the
efficient shipment of cargo to various widespread destinations. If the line-haul vessel called at all
ports for which they carried the cargo, the cargo obviously destined for later points would take a
far longer time to reach their destination. This system permits the cargo to reach their destinations
quickly and all approximately in the same period of time.”

Another relevant rule adopted in that case was that even if the Bill of Lading does not have a
statement about transhipment,  where the Bill of Lading's terms of conditions includes a properly
worded “liberty clause”2 3 the transhipment of containerised goods at intermediate ports does not

1 595 F. Supp. 153 (S.D.N.Y. 1984)
2 The liberty clause is a Bill of Lading clause giving the carrier the right to proceed by any route and to tranship the

containerised  goods  from one vessel  to  another  at  any  port.  The liberty  clause  is  commonly included  by  the
container shipping lines in their Bills of Lading's terms and conditions. 

3 Clause 4 of Sea-Land Bill of Lading's terms and conditions had the following provisions: “It is specifically agreed,
without  any  limitation  of  the  foregoing,  that  all  goods, containers,  trailers,  or  vans  may  be  transferred,
transhipped, and carried on several vessels en route in the port of shipment to the port of destination and such
transfer, transhipment or change in vessel shall not constitute a deviation; and such transfers and transhipments on
various vessels is contemplated, and anticipated by the shipper and owner of the goods.”
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constitute an unreasonable deviation from the terms of Bill of Lading, if there is evidence that the
claimant knew or it was made aware that the cargo will be transhipped during the sea carriage4. This
rule was upheld in 1995 in another US law case involving the same carrier Yang Machine Tool Co.
v. Sea-Land Service, Inc.5. The case was a claim for damage and unreasonable deviation for a
shipment  from China to California via Yokohama, Japan where the cargo was transhipped. From
China to Yokohama the cargo was transported by the vessel “Merchant Prince” and therefrom to
California by the vessel “Sea-Land Patriot”. During the loading onto the vessel “Sea-Land Patriot”
the cargo was damaged. The Bill of Lading identified only the vessel “Merchant Prince” as the
carrying vessel with no mention about the port of transhipment or connecting vessel. The shipper
made a claim against the carrier Sea-Land to recover the value of damaged goods, saying that it was
led to believe that the vessel “Merchant Prince” would sail through to California and the cargo
would remain on board that vessel.
The carrier provided evidence that the shipper had contracted with Sea-Land for shipments of cargo
over 100 times prior to that occasion and knew that cargoes were transhipped at intermediate ports.
In such circumstances, the US Court of Appeals for the Ninth Circuit held that the Bill of Lading's
liberty clause provided sufficient notice of the carrier's right to use substitute vessels for part of the
carriage this encompassing the right to tranship.
Based on these Court decisions, the major shipping lines are confident that their liberty clauses
protect them against potential claims for unreasonable deviation and usually do not state in their
Bills  of  Lading  that  the  cargo  will  be  transhipped,  the  port(s)  of  transhipment,  the  feeder  or
connecting  vessels.  References  to  connecting  vessels  and intended  transhipment  can  hardly  be
found these days in  the Bills of Lading issued by container shipping lines.
However, there are situations when the failure to state on the face of the Bill of Lading that the
cargo will be transhipped would be considered a misrepresentation. An example of such situation
was the English law case Sabo S.A. v. United Arab Shipping Co6.
The shipper SABO agreed with  Makkah Estate a company in Saudi Arabia to supply machines
stuffed in containers on a CIF Jeddah delivery terms. The payment was agreed to be made by letter
of credit on presentation of shipping documents including the Bill of Lading, insurance policy and a
certificate to be issued and signed by the owner, agent, master or shipping company setting out the
details of the vessel upon which the cargo was carried and stating the ports of call en route to Saudi
Arabia.  However, the certificate was not required if  shipment was effected by the  United Arab
Shipping Company or  National Shipping Company of Saudi Arabia, provided that they identified
themselves in the Bill of Lading as the carrier. To comply with this requirement the shipper agreed
to have the cargo transported by United Arab Shipping Company.
The letter of credit specifically stated that transhipment was not allowed.
The cargo stuffed in containers was loaded on board the feeder vessel “Carl Metz” at Piraeus for
pre-carriage to Gioia Tauro where the containers had to be transhipped for re-loading on board the
vessel “Al Sabahia” of United Arab Shipping Company and carriage to Jeddah.
In order to comply with the letter of credit terms that forbade transhipment7,  Hellenic Shipping
Agencies Limited, the Piraeus agency of the shipping line United Arab Shipping Company issued a
Bill of Lading stating only the port of loading, port of discharge and the vessel “Al Sabahia”. There
were no references to the pre-carriage by feeder vessel “Carl Metz” or any notation that the cargo
was to be transhipped at Gioia Tauro. Based on the information provided by the shipper and Bill of

4 The Greek shipping agent of Sea-Land testified that the consignee Parnass International Trade & Oil was made
aware of Sea-Land's relay system and had dealt with Sea-Land on previous occasions in which Sea-Land had
utilized its relay system.

5 58 F.3d 1350 (9th Cir. 1995)
6 [2005] EWHC 307 (Comm)
7 However, see the provisions of art.20 (c) (ii) which stipulate that: “A bill of lading indicating that transhipment will

or may take place is acceptable, even if the credit prohibits transhipment, if the goods have been shipped in a
container, ... as evidenced by the bill of lading.” 
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Lading terms, the insurance policy named only the vessel operated by shipping line, “Al Sabahia”
and covered the transit of the goods between Vassiliko and Jeddah, with no mention about the pre-
carriage made by the feeder vessel “Carl Metz” from Piraeus to Gioia Tauro or about transhipment
at Gioia Tauro.
On arrival at the port of transhipment the feeder vessel “Carl Metz” grounded. After the salvage, the
salvors exercised a lien and demanded salvage security. When the shipper asked the cargo insurer to
provide such security  the latter refused on the ground that the insurance policy did not cover the
voyage of the feeder vessel “Carl Metz” from Piraeus to Gioia Tauro.
When the feeder vessel grounded, the cargo was damaged by sea water. After being told of the
cargo damage  at  port  of  transhipment,  the  CIF buyer was no longer  interested  to  pay for  the
transport and insurance documents.
The shipper Sabo S.A. sued the shipping line United Arab Shipping Company claiming that United
Arab Shipping Company, through its agent Hellenic Shipping Agencies Limited, misrepresented the
position to it in the making of arrangements for the carriage of the goods because it stated that there
would be no transhipment, thereby inducing it to enter into a contract of carriage with United Arab
Shipping  Company  and  to  effect  an  insurance  policy,  which  due  to  misrepresentation  was
unenforceable.
The English High Court held that the carrier's failure to state in the Bill of Lading about the part of
carriage performed by the feeder vessel “Carl Metz” and transhipment at Gioia Tauro could have
constituted a misrepresentation insofar as it was intended to deceive the issuing bank and the CIF
buyer who agreed to pay under letter  of credit  subject to the condition that there would be no
transhipment and could not have known that the carrier did not operate a direct line between Piraeus
and Jeddah. Had the issuing bank and CIF buyer paid against the Bill of Lading and then made a
claim for misrepresentation against the carrier, the carrier might have been liable for the full value
of such claim.
Given the risk of being sued for delay, deviation or misrepresentation, the regional carriers and
NVOCCs  made  statements  about  transhipment  in  their  Bills  of  Lading.  An  example  of  such
statement is presented in the US law case Marcraft Clothes v. M/V Kurobe Maru8. The case was
a claim for damage and unreasonable deviation for a shipment of containerised goods from Busan,
Korea to New York via Kobe, Japan where the containers were transhipped. The Bill of Lading
stated the name of feeder vessel in the “pre-carriage” box separate from ocean vessel, while the port
of transhipment was indicated along with the port of loading in the “port of loading” box with the
following words:  “BUSAN, KOREA FOR T/S AT KOBE”9.  The US District Court of New York
said that the Bill of Lading indicated clearly enough both feeder and mother vessels and the ports of
initial loading and transhipment so that the contracting carrier was entitled to benefit from the limits
of liability per package set by COGSA.
Other examples of statements about transhipment are presented in Figures 1 and 2.
Sometimes the name of line-haul vessel is accompanied by  the statements “intended to connect”
and “or substitution” as shown in Figure 1, 2 and 3, because the feeder vessel may not arrive in time
at the port of transhipment and thus fail to connect with the line-haul vessel named in the Bill of
Lading.

8 575 F. Supp. 239 (S.D.N.Y. 1983)
9 Hyundai Merchant Marine's Bills of Lading are issued with such statements.
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Figure 1: Bill of Lading with statement about transhipment
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Figure 2: Bill of Lading with statement about transhipment
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Figure 3: Bill of Lading showing connecting vessels with the statement “Intended To Connect”
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Given the legal requirement for including statements about transhipment in the Bills of Lading for
containerised shipments  and concerns of banks regarding the meaning of  such statements,  ICC
published a number of advisory opinions and guidance rules, known as UCP 6001 and ISBP2.
On  the  question  of  transhipment,  the  article  20  paragraph  (c)  of  UCP 600  has  the  following
provisions:

“c. i. A bill of lading may indicate that the goods will or may be transhipped provided that the
entire carriage is covered by one and the same bill of lading.
ii. A  bill of lading indicating that transhipment will or may take place is acceptable, even if the
credit prohibits transhipment, if the goods have been shipped in a container, trailer or LASH barge
as evidenced by the bill of lading.”

What  they  mean to say is  that  the Bills  of  Lading with statements  about  transhipment  can be
accepted provided that the named carrier undertakes the responsibility for the entire transport, as
shown in Figure 4. In practice this means that there must no disclaimer on the face of the Bill of
Lading for  any part  of  carriage.  Furthermore,  the  Bills  of  Lading for  containerised  goods  that
indicate  transhipment  during the carriage can be accepted,  even if  the letter  of credit  prohibits
transhipment.
The article 20 of UCP 600 and ISBP also refer to the situations when the Bills of Lading show the
port of transhipment as port of loading, respectively as port of discharge.
Indeed,  there  are  carriers  who,  when they  sub-contract  the  pre-carriage,  show in  their  Bills  of
Lading the port where the container was loaded on board the feeder vessel as “place of receipt” and
the port where the container is to be transhipped for further carriage by the line-haul vessel as “port
of loading”, as shown in Figure 1 above. They do this because their vessel loads the container at the
port of transhipment.
If the port stated in letter of credit as “port of loading” is shown in the Bill of Lading as “place of
receipt”, the meaning of article 20 (a) (iii) of UCP 600 is that the Bill of Lading must have an “on
board” notation indicating the name of feeder vessel on board of which the container was loaded at
the port stated as “place of receipt”, such port as “port of loading” and the shipment date, as shown
below:

“SHIPPED ON BOARD DATE: AUGUST 27, 2010
PORT OF LOADING: ……………
VESSEL NAME: …(name of feeder vessel performing the pre-carriage) …”

This meaning of article 20 (a) (iii) of UCP 600 is made clear in the ISBP paragraph E6(e) which has
the following provisions on this matter:

“The named port of loading, as required by the credit, should appear in the port of loading field on
a bill of lading. However, it may also be stated in the field headed “Place of receipt” or words of

1 The Uniform Customs and Practice for Documentary Credits (UCP 600), ICC Publication No. 600
2 International Standard Banking Practice for the Examination of Documents under Documentary Credits subject to

UCP 600 (ISBP), ICC Publication No. 745E.
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similar effect, provided there is a dated on board notation evidencing that the goods were shipped
on board a named vessel at the port stated under “Place of receipt” or words of similar effect.”

There are carriers, particularly in Indonesia, which use Bill of Lading forms with a “pre-carriage”
box to indicate the name of feeder vessel performing the first part of sea carriage. If the port where
the container was loaded on board the feeder vessel is shown in such Bills of Lading as “place of
receipt” and such port is the one stated in letter of credit as “port of loading”,  then provided the
Bills of Lading have an “on board” notation indicating the port where the container was loaded on
board the feeder vessel as “port of loading”, the date of shipment and the name of feeder vessel,
such Bills of Lading are acceptable by banks under letters of credit. If, however, the port of loading
stated in letter of credit is indeed shown in such Bills of Lading as “port of loading”, an “on board”
notation indicating the date  of  shipment  and the name of feeder  vessel  on board of  which the
container with goods has been loaded at the port of loading is deemed sufficient3. An example is the
Bill of Lading form used by the former Hanjin Shipping which had a separate box for “Shipped On
Board” notation wherein it had to be stated both the date of shipment on board and the name and
voyage number of feeder vessel performing the pre-carriage.
Other carriers use to state the port of transhipment in the “port of discharge” box and the actual port
of discharge in the “place of delivery” or “place of final destination” box4, because their vessel
discharges the container at the regional transhipment hub port whereupon the container is carried on
board the feeder vessel to the place of final destination.
The ISBP paragraphs E8 (a) and (b) have the following provisions on this matter:

“a. The named port of discharge, as required by the credit, should appear in the port of discharge
field within a bill of lading.

b.  However,  the  named  port  of  discharge  may  be  stated  in  the  field  headed  “Place  of  final
destination” or words of similar effect  provided there is a notation evidencing that the  port of
discharge is that stated under “Place of final destination” or words of similar effect. For example,
when a credit requires shipment to be effected to Felixstowe, but Felixstowe is shown as the place
of final destination instead of the port of discharge, this may be evidenced by a notation stating
“Port of discharge Felixstowe”.” 

Such Bills of Lading need to indicate that the on-carriage from the port of transhipment to the port
of discharge was performed by a vessel as in the example below:

“CARGO TO BE TRANSHIPPED AT ... (port of transhipment shown in Bill of Lading as port of
discharge) ... INTO THE VESSEL ... (name and voyage number of feeder vessel performing the on-
carriage) OR SUBSTITUTION WITH FINAL DESTINATION ... (port of discharge shown in Bill of
Lading as place of delivery)5.”

There was some debate in the past between the banks and shipping community on the question of
acceptance of Bills of Lading showing the port of transhipment as “port of discharge”. The banks
fear that this might mean that carrier's responsibility for cargo is limited only to the period up to
transhipment  so  that  if  the  cargo  is  lost  or  damaged  during  the  carriage  from  the  port  of
transhipment to the actual port of discharge the third party Bill of Lading holder may not be able to
recover the loss from the carrier named in Bill of Lading or that the carrier cannot be held liable in
case of wrongful delivery of cargo. Accordingly, ICC Banking Commission proposed carriers to

3 See the Bills of Lading presented in the Figures 5 and 6.
4 For an example of such Bill of Lading see Figure 7.
5 See the notation made in the Bill of Lading presented in Figure 2.
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indicate separately on the face of Bill of Lading the port(s) were transhipment would occur and
show the port of discharge just as “port of discharge”.
Mr. Peter Jones, the Chairman of the Advisory Body Legal Matters of FIATA, published on January
22, 2000 on Forwarderlaw.com website in the article “Deviation and Transhipment – A Forwarder's
Liabilities for Deviation”6 an advisory opinion issued by ICC Banking Commission on May 10,
1999 concerning the Bills of Lading showing the port of transhipment as “port of discharge” and
port of discharge as “place of delivery”. The ICC opinion stated that when a letter of credit asks for
a Bill of Lading showing shipment from SYDNEY to SHANGHAI and the Bill of Lading indicates
SYDNEY as port of loading, HONG KONG as port  of discharge and SHANGHAI as place of
delivery, then such Bill of Lading is discrepant. That ICC opinion concerned the interpretation of
art. 23 of UCP 500 but the issue remains the same because art. 20 of UCP 600 is silent on this
matter. The ICC advisory opinion states that:

“The issue of the vessel calling at Hong Kong can be covered by inclusion in the port of discharge
box  as  “Shanghai  via  Hong  Kong”  or  by  a  statement  in  the  bill  of  lading  showing  that
transshipment would occur at Hong Kong.”

Commenting the ICC Opinion, Mr. Chris Gillespie, the Chairman of FIATA at the time, said the
following:

“Experienced transport practitioners will recognize that neither proposal reflects current transport
documentation practice.  In other words,  the ICC Banking Committee is  grappling with making
transport practice fit their Rules, and the result is an advisory opinion that is Banking oriented. 
The essential problem is that the article is inappropriately worded (or interpreted) depending on
how you look at it.  It  is  ABSURD that  anyone considering the “spirit” of  the L/C transaction
between two parties who agree to transhipment should take issue with the destination shown in the
“port of discharge” field. 
The key is to ensure that the contract of carriage submitted represents a commitment on the part of
a carrier to deliver the cargo to the destination required in the L/C and that is what an insertion
into the field “place of delivery” will do. 
This problem results from literal interpretation of the following words (which I capitalize) in Article
23 (b): “For the purpose of this Article, transhipment means unloading and reloading from one
vessel to another vessel during the course of ocean carriage from the port of loading to the PORT
OF DISCHARGE STIPULATED IN THE CREDIT.”
Therein lies the problem: banks interpret the Rule to mean that the port of discharge in the case of
transhipment when the carrier discharges at a port it services (and not the final destination that it
does not service) must read as the port of discharge shown in the credit! UCP 600 will have to deal
with this issue, meanwhile we will all have to accommodate the banks with variations on their
solutions.
If the ICC Solution is adopted, I think would the insurance industry should issue an advisory to
their insured pointing out that they should NOT issue B/L's as many still do NOT SHOWING the
transhipment port.”

As the Bills of Lading forms used by container shipping lines or Non-Vessel Operating Common
Carriers either state on their face that the named carrier is responsible for the entire sea carriage or
incorporate such terms from the carrier's terms and conditions, the banks' concerns and grounds for
rejection of Bills of Lading showing the port of transhipment as “port of discharge” are unjustified.

6 The article can be found in the section “Commercial Issues” of Forwarderlaw.com web site.
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Figure 4: Bill of Lading naming feeder and connecting vessels – first page
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Figure 4: Bill of Lading naming feeder and connecting vessels – second page
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Figure 5: Bill of Lading indicating shipment of container on board 
the feeder vessel performing the pre-carriage
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Figure 6: Bill of Lading indicating shipment of container on board 
the feeder vessel performing the pre-carriage
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Figure 7: Bill of Lading indicating the port of transhipment in the “port of discharge” box
and the actual port of discharge in the “place of delivery” box
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